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GILTNER V. GORHAM AND OTHERS. 


It is under the Constitution and Act of Congress only, that the owner of a slave has a 
right to reclaim him in a State where slavery does not exist. 


There is no principle in the common law, in the laws of nations, or of nature, which 
authorizes such a recaption. 


A parol authority by the master to his agent, is sufficient to ‘authorize the seizure of a 
fugitive from labor. 

To make a person liable for a rescue, in such a case, he must act “ knowingly - wil- 
lingly.”’ 

But this knowledge that the colored person is a fugitive from labor, is inferrable from 
circumstances. 


To every one who mingles with the crowd, it is not necessary that the agent should 
state on what authority he proceeds. 


It is enough that he states it generally. 


And one of a crowd, who interposes by manual force, or by encouraging others, by 
words to rescue a fugitive, is responsible. 

But he does not make himself responsible where he endeavors to allay the excitement, 
and prevent a breach of the peace. 


The agent, in seizing a fugitive from labor, acts under the sanction of law, no warrant 
being necessary. 

Distinct trespassers cannot be joined in the same action. 

Where a rescue is made by the continuous action of a crowd, any one who took a part 
in the course of action is responsible, and may be sued with others who participated 
at a different time in the same action. 


A female fugitive from labor, having had a child during her residence in a free State; 
on an action for her value, and the value of her husband, &c., on a charge of res- 
cue against the defendants, the Court held, as the child was not claimed in the dec- 
laration, the question whether the claimant had a right to it and a control over it, 
was not necessarily involved in the case. 

A witness cannot be discredited by proving that he made a certain remark, which in 

his examination he does not deny, but cannot recollect. 
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An expression by the agent of the plaintiff, that he should not pursue the slaves, is no 
abandonment of his right of action. 





A witness who stated a falsehood, which probably does not arise from mistake or mis- 
apprehension, will not be believed by the jury in other parts of his evidence, un- 






less corroborated. 





Jupce M’Lean. Gentlemen of the Jury: 

Tuts action is brought to recover the value of six slaves claimed 
by the plaintiff, a citizen of Carroll county, Kentucky, who, hav- 
ing absconded from the service of the plaintiff, were arrested by 
his agents in the town of Marshall, in the State of Michigan, and 
who were by the defendants and others rescued, by reason of which 
their services have become lost to the plaintiff. 

The second section of the fourth Article of the Constitution de- 
clares, that ‘‘no person held to service or labor in one State, un- 
der the laws thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such service 
or labor, but shall be delivered up, on claim of the party to whom 
such service or labor may be due.” 

By the third section of the Act of 1793, respecting fugitives from 
labor, it is provided, that when a person held to labor in any of 
the United States, and under the laws thereof, shall escape into 
any other of the said States, the person to whom such labor is 
due, his agent or attorney, may seize or arrest any such fugitive, 
and take him before a judicial officer, who shall require proof that 
the claimant is entitled to the services of the fugitive. Upon proof 
being made, such officer shall give a certificate, &c. And the 
fourth section provides, that “when any person shall knowingly 
and willingly obstruct or hinder such claimant, his agent or attor- 
ney, inso seizing or arresting such fugitive from labor, or shall 
rescue such fugitive from such claimant, when so arrested,” &c., 
‘or shall harbor or conceal such persons, after notice that he or 
she was a fugitive from labor as aforesaid, shall for either of said 
offences forfeit and pay the sum of five hundred dollars, &c., sav- 
ing, moreover, to the person claiming such labor or service, his 
right of action for or on account of said injuries or either of them.” 

Were it not for these provisions in the Constitution and the Act 
of Congress, every slave who escaped, by whatever means, from 
the State where he is held in bondage to a State or Territory 
4 where slavery is not allowed by law, he would be free. There is 
no principle of the common law or of the law of nations, which 
: would authorize his recaption. To avoid this consequence, and 
preserve the harmony of the States, the above provisions were 
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adopted. Where the slave absconds, the master may reclaim him. 
But where the slave is taken to a free State by the master, or 
goes there with his assent, the slave cannot, within the meaning 
of the Constitution, be said to be a fugitive from labor, and con- 
sequently the master cannot reclaim him. This shows that slavery 
exists only by the municipal law, and that beyond the operation 
of such law, there is no right of reclamation in the master, except 
that which is expressly given to him by law: and he must pursue 
the mode authorized to make the remedy effectual. 

There are four counts in the declaration. Two, with some va- 
riation, charge the defendants with hindering the arrest, and two 
charge them with having rescued the slaves after they had been 
arrested. 

Francis Troutman, a witness, states that he is the grandson of 
the plaintiff; that he knew the six slaves named in the declaration, 
and that they absconded from the service of the plaintiff in Car- 
roll county, Kentucky, in August, 1843. In the fall of 1846, the 
plaintiff having been informed that the fugitives were in Mar- 
shall, in the State of Michigan, authorized the witness to search 
for and arrest them, and-bring them to Kentucky, calling to his 
aid such persons as should be necessary. 

On the 23d of December following, he arrived at Marshall, and 
finding the slaves there, he wrote to the plaintiff to send persons 
who could aid him, and who could identify the slaves. After 
this, witness left Marshall, and did not return until the 26th of 
January, 1847. David Giitner, son of the plaintiff, William F. 
Hord, and James 8S. Lee, persons sent from Kentucky to his assis- 
tance, met him at Marshall, and having procured the services of 
Dickson, the deputy sheriff of the county, early on the morning of 
the 27th they proceeded to the residence of the slaves. Dickson 
accompanied them to keep the peace. As they approached the 
house, Adam Crosswhite and his son Johnson, two of the fugitives 
came out of the door and proceeded in different directions, ap- 
parently with the intention to escape. They were followed, and 
on being requested, returned to the house. 

The witness entered the house, and told the family he had come 
as the agent of Giltner to arrest them as his slaves, and to take 
them before "Squire Sherman to prove that they belonged to the 
plaintiff. On this Adam attempted to leave the house, but wit- 
ness prevented him. The witness requested the family to get 
ready to go before the magistrate. Some preparation was made, 
when Adam inquired if they were to be taken off without a trial. 
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Witness informed him they should have a fair trial, and the best 
counsel he could procure. Adam said the weather was cold, and 
that the family could not walk to the house of the Justice. Wit- 
ness replied, that a wagon should be procured to convey them. 

The witness permitted Adam to consult counsel, and he went 
to another part of the village, accompanied by Dickson, for that 
purpose. Witness remained in the house withthe family. Before 
Adam’s return, several colored persons and some white ones came 
to the house. Planter Morse, a colored person, and one of the 
defendants, entering the house, declared the family should not be 
taken. He was much excited, and pulling off his coat, declared 
he would go into the fight. He advised Adam, on his return, not 
to be taken, declaring that he and others would stand by him, and 
drive off the kidnappers. Adam then went to a drawer, took out 
of it something which witness supposed to be a knife and powder- 
horn. Morse drew a knife, and using it in a menacing manner, 
declared what he would do with it, if witness attempted to take 
the family away. 

About this time, five other persons came to the house, one white 
man and a boy, the others colored. Hacket, one of the colored 
men, came near to the witness, who was standing in the door, and 
inquired what he was doing. Witness replied that he was doing 
what the law authorized him todo. Hackett said he would see 
about that, and attempted to pass into the house. Witness told 
him to stand back. Hacket’s hand was in his pocket. Witness 
again told him to stand back, drawing a pistol which he retained 
in his hand, but did not present it in a firing attitude. Hacket re- 
tired saying he would attend to witness. 

James Smith, a colored man, and one of the defendants, ap- 
proached, and in an excited manner inquired where the Kentucki- 
ans were, who were attempting to kidnap the Crosswhite family. 
The witness was pointed out to him, and Smith, witha club raised, 
approached within five or six feet of witness, when he was seized 
by Dickson, who, with the aid of one or two other persons, led him 
away. Smith, as he approached witness, threatened to smash out 
his brains. 

Charles Berger, a colored man, and a defendant, approached, 
and in an excited manner inquired where the Kentuckians were, 
and, as witness thinks, drew a knife, the handle of which he saw, 
and which he used in a threatening manner. Dickson interfered 
and led him aside, though he still remained on the ground. 
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William Parker, a colored man, and also a defendant, came up 
with a gun, and declared he would risk his life to prevent the 
Crosswhite family from being taken. 

By this time one hundred or more persons, white and black, had 
collected. Threats against the lives of the Kentuckians were 
made, if they persisted in taking the fugitives. They were de- 
nounced as kidnappers, and some proposed to tar and feather 
them—others to massacre them. 

About this time Charles T. Gorham, Herd and Combstock, de- 
fendants, came on the ground, with Easterly, at first made a de- 
fendant, but as to whom the suit is now discontinued. This was 
about 8 o’clock in the morning. A large crowd had assembled, 
who uttered a good deal of menace. The whites encouraged the 
blacks. Easterly said something, when Gorham said to the wit- 
ness, “you have come here after some of our citizens.” Witness 
replied, that he had come as agent of Giltner, the owner of the 
slaves, to take them before a Justice, with the view to establish 
the right of the plaintiff to their services. Gorham replied, “you 
can’t have them, or take them: this is a free country, and these 
are free persons.” LHither at his suggestion or the suggestion of 
the witness, they walked aside, when Gorham advised witness not 
to take the negroes, and demanded his authority. Witness stated 
it, and Gorham then remarked, “there is a great deal of danger in 
making the attempt to take them ;” and added, “ we will not allow 
them to be taken.” 

At this time the wagon to convey the family was driven near the 
house, when witness, after again stating his authority, declared 
he would take the fugitives before the Justice. Combstock, one 
of the defendants, then said, “you cannot have the negroes.” 
Witness, looking him full in the face, inquired why they could not 
take them. Combstock, pointing to the crowd, said, “ you see that 
in making the attempt your lives will be endangered,” and added, 
“you can’t have them, or can’t take them, by moral, physical, or 
legal force ; and you might as well know it first as last, and the 
quicker you leave the ground, the better for you.” 

Gorham took up the remark of Combstock a short time after it 
was made, and offered the following resolution : 

“‘ Resolved, That these Kentuckians shall not take the Crosswhite 
family by virtue of moral, physical, or legal force.” 

This was passed by general acclamation, and with much noise. 
Witness then said, taking a book from his pocket, that he wanted 
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the names of all responsible persons who intended to prevent him 
from taking the slaves. Gorham said he came there by public 
sentiment to prevent his taking the slaves ; that public sentiment 
was above the law; that similar attempts had proved abortive ; 
and we will not permit our citizens to be kidnapped and taken 
back to slavery. This was before he offered the above resolution. 

When witness called for names, he addressed himself to Gor- 
ham and Easterly. They both gave their names, and Gorham re. 
quested that his name might be put down in capitals; and he 
requested witness to bear it back to the land of slavery as a moral 
lesson ; and he added, that he wanted to make an example of 
witness. Combstock also gave his name in full, Oliver Cromwell 
Combstock, jun., adding the junior, he said, that his father might 
not be held responsible for his acts. ‘These three were the only 
names taken by witness. Gorham said he was responsible, and 
Combstock requested witness to inquire of his neighbors as to his 
responsibility. 

Witness standing in front of the house, requested Dickson to 
summon Gorham, Combstock, and others, to assist in keeping the 
peace, while he should seize the negroes to take them before the 
Justice. Some of the slaves were in the house, others among the 
crowd. Dickson and the friends of witness seemed to think that 
nothing more could be done. 

After Gorham’s resolution, as witness thinks, he asked the priv- 
ilege to offer a resolution : 

“Resolved, That 1, as agent of Francis Giltner, of Carroll county, 
Kentucky, be permitted peaceably to take the family of Crosswhite 
before Sherman, a Justice, that I may make proof of property 
in the slaves, and take them to Kentucky.” : 

Witness heard no votes for the resolution, at least not more than 
one or two. 

Witness then proposed that if they would permit him to take 
the slaves before the magistrate, and if he should prove the right 
of the plaintiff to their services, and obtain the certificate, he 
would give them time to raise money to pay for the slaves a rea- 
sonable price; and he proposed to contribute more than any 
other man. Gorham replied—“ you can’t have a sixpence for 
them, and you can’t take them.” 

Again witness requested Dickson to summon the above persons 
to assist in keeping the peace. Gorham then said, “hold on, and 
we will see whether we will let you take them to the magistrate’s 
office.” Gorham, Herd, and Easterly seemed to be in consulta- 
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tion a short time. When it was ended, Herd, standing outside of 
the gate, in the presence of Gorham, a few rods in front of the 
house, offered the following resolution : 

“ Resolved, That these Kentuckians leave town in two hours.” 

Here some one of the crowd added, “ or they shall be tarred and 
feathered, and rode on a rail”—when Herd continued, “ or they 
shall be prosecuted for kidnapping or house-breaking.” 

Prior to this, witness had been arrested on a warrant on com- 
plaint of Hacket, but was permitted by Dickson, who served the 
warrant, to remain on the ground. A warrant was made out by 
witness, and signed by Sherman, to arrest the slaves, which was 
placed in the hands of Dickson. This was done to prevent re- 
sistance. But Dickson refused to execute the warrant. He served 
the warrant on the witness, issued on the oath of Hacket, and be- 
ing advised by Dickson and others that he could not, by reason of 
the crowd, take the negroes before the Justice, and that it would 
not be safe to attempt to do so, he desisted. Before witness left 
the ground, Dickson several times declared that he must take him 
before the Justice, as commanded by the warrant. A second pro- 
cess was issued against him for a trespass in breaking the fasten- 
ing of Adam’s door. 

After breakfast, witness was taken before "Squire Hobart, and 
went into trial on the trespass case, which continued until 9 or 10 
o’clock in the evening, and was then adjourned until next morn- 
ing. Gorham was present next morning, and observed to wit- 
ness, “ your negroes are gone.” Witness replied, that he had 
been told so, and observed he would give one hundred dollars if 
they were in the town. Gorham replied, “if you will say two 
hundred dollars, we will have them brought back.” He said 
that he would not place the negroes in the possession of the wit- 
ness, but would return them to their house, and no white man 
should interfere. Witness refused to enter into the proposed 
agreement. A judgment for one hundred dollars damages and 
costs, was entered against the witness by the Justice in the tres- 


pass case. 

On the morning of the 29th, as witness and his Kentucky friends 
were about leaving, at the National Hotel in Marshall, Herd, Gor- 
ham and others being present, witness said to Gorham, “ you have 
all got the advantage of me now,” but he could not tell how it 
would end. Gorham said, “yes, the negroes are gone, and you 
can never get them.” 
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The witness estimates the value of the negroes at two thousand, 
seven hundred and fifty-two dollars. 

Harvey W. Dickson states, that he was deputy sheriff, and was 
requested by Troutman to accmpany him in arresting the slaves, 
to keep the peace. On entering the house of the negroes, Trout- 
man explained to them that he had come as the agent of Giltner 
to take them before a magistrate, to prove property, and then take 
them to Kentucky. Crosswhite consented to go—told the family 
to get ready—put a cloak round his little girl—said it was cold, 
and that he did not wish to go without a wagon. Troutman said 
a wagon should be procured. 

Afterwards witness’s attention was called by Troutman to the 
fact that Adam was arming himself. Morse was there at this 
time. Troutman prevented Adam from going into the cellar. 
Witnesss next observed Hacket, a white man and a boy—heard 
Hacket ask Troutman what was going on. Troutman replied 
that he had business there, &c. Hacket attempted to come into 
the house. Troutman, standing in the door, forbade him ; but he 
continued to approach until Troutman drew something out of his 
pocket, which witness supposed to be a pistol; and Hacket turned 
about and went off. 

Smith came up with a club, and inquired where that kidnapper 
was who had drawn a pistol on Hacket—was shown Troutman— 
approached him with his club, but was stopped by witness and 
led away. 

Witness then saw Berger approach with a stone, that would 
weigh from four to six pounds, and said he would smash Trout- 
man. About this time witness went to town with Adam, to con- 
sult about his case, and returned in half an hour. When he re- 
turned, there were from one hundred to one hundred and fifty per- 
sons collected—heard Troutman call for responsible names. Gor- 
ham requested him to “ put down his name in capitals, and bear it 
back to the land of slavery, as an evidence of the example we 
intend to make of you.” Witness refused to execute the war- 
rant to arrest the negroes, handed to him by Troutman. He 
should have attempted to execute it with great reluctance, by rea- 
son of the excitement. 

On being requested, Troutman stated to Gorham, that he acted 
as the agent of Giltner, who owned the negroes, under the Act of 
1793. Gorham said they did not care about an Act of Congress: 
“the dear people are the law, and you can’t have the negroes.” 
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Witness, at the request of Troutman, summoned Gorham, Herd 
and others to assist in keeping the peace. Combstock asked wit- 
ness for his warrant, before or after he gave his name in full to 
Troutman. Gorham offered the following resolution : 

“ Resolved, That we will not permit these Kentuckians to talo 
the slaves, by moral, physical, or legal force.” 

The ayes were called for, and the resolution passed with one 
or two dissenting voices. 

Troutman then offered the resolution as stated by him, which 
was unanimously rejected. Witness did not see Combstock on 
the ground at this time. Herd, one of the defendants, then offered 
a resolution : 

* Resolved, That these Kentucky gentlemen, if such they may be 
called, leave here in two hours, or we will take them with a war- 
rant for trespass or house-breaking.” Some one added—* or we 


will tar and feather them, and ride them on a rail.” 

Troutman then offered a resolution : 

“ Resalved, That we adjourn to meet at two o’clock,” observing, 
“and you will find me on the ground.” 

Shortly after this the crowd dispersed. Before leaving the ground 
a warrant was put into the hands of witness by Hacket against 


Troutman, charging him with an assault and battery with intent 
to kill. Witness must have had this warrant two or three hours 
before the adjournment, during which time Troutman considered 
himself in the custody of the witness; and as an excitement was 
getting up against witness for not executing the warrant, he stated 
the fact:to Troutman, and told him that he must go before the 
Justice. ‘Troutman remained in the custody of the witness until 
the next day. 

Witness heard Troutman say the next day, that he would give 
one hundred dollars if the negroes were in the village. Gorham 
observed, “if you will give us two hundred dollars, we will bring 
them back—not to deliver them to you—but we will put them in 
the house they occupied, and every white man shall keep away ; 
and then if you can take them, you shall have them.” 

Before the first visit to the house of the fugitives, witness called 
there as a tax collector, to take an assessment of property, per- 
sons, &c., his object being to ascertain whether the family were 
there. 

Charles W. Lusk was on the ground at about 8 o’clock. There 
might have been fifty, sixty, or one hundred persons present, 
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among whom were from fifteen to twenty colored persons. There 
was great excitement. Smith, one of the defendants, a colored 
man, had a club in his hand, and said he intended tg welt some of 
the Kentukians. Witness entered the house.a few minutes—saw 
in it Adam, his wife, and several of the children. There were 
some white persons in the house. When he came out of the house, 
he observed the crowd had increased. Every one seemed to take 
an interest in the Crosswhite family, and it was said in the crowd 
that the Kentuckians would be sorry enough for their efforts. Wit- 
ness saw Gorham, Combstock, and the other defendants in the 
crowd. ‘Troutman stated his authority to the crowd, and that he 
wished to take the negroes before Justice Sherman, to prove them 
to be the property of Giltner. In other matters the witness cor- 
roborated the statements of Troutman. ‘Twelve other witnesses 
corroborated the statements of Troutman in several particulars. 

David Giltner, the son of the plaintiff, identified the fugitives, and 
stated that they belonged to his father. At the request of his 
father, he came to assist Troutman, and was accompanied by 
Ford and Lee. These men, his father informed him, were em- 
ployed to assist, and would meet him at a certain place. At that 
place the witness met them, and they accompanied him, as they 
had agreed with his father, the witness paying their expenses with 
money advanced by his father for that purpose. 

Being in the crowd at Marshall, and hearing the threats made 
against Troutman and the Kentuckians generally, the witness 
said, if there was to be an attack on any person, he hoped it 
would be on him, as he was most interested in recapturing the 
slaves ; and he also remarked, if by force they should be prevented 
from taking the negroes, that he would bring a regiment from 
Kentucky, and would take them. 

The evidence of the plaintiff being closed, witnesses were called 
by the defendants. 

Henry Halsey. For ten years has been a citizen of Marshall. 
At about a quarter before nine o’clock in the morning, he rode up 
to the ground, passing Gorham on the way. When he arrived, 
Troutman was talking loudly with the crowd. As Gorham ap- 
proached, Troutman stepped a little out of the crowd, and met 
him. Gorham inquired—‘“ what are you doing here?” Troutman 
replied, that he had come there to take the slaves, but had been 
interrupted—said they belonged to Francis Giltner, of Kentucky, 
&c. Gorham said, “you can’t take them.” Troutman inquired, 
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“what is your name, sir?” Gorham replied, ‘Charles T. Gorham.” 
Troutman commenced writing it, and inquired of Gorham if he 
were responsible for what he said. Gorham or some one answered 
in the affirmative, and he requested ‘Troutman to write it in capi- 
tals. After writing it, Troutman asked, “do you say that I shall 
not take the slaves away?” Gorham replied, “No; I said no 
such thing. You see the manifestation of the people, and it is 
impossible for you to take them.” Gorham inquired, “by what 
authority do you act?” ‘Troutman replied, “by the authority of 
the Constitution, and the Act of 1793.” 

Troutman asserted that he had rights there, and the people had 
prevented him from carrying them into effect. Gorham replied, 
“you see that the people have taken the law into their own 
hands. They consider the negroes as citizens. There was an 
excitement in the crowd, to impress any one with the apprehen- 
sion of danger.” Gorham did not seem to be excited—he treated 
Troutman politely. Gorham said this was not a mob: it is com- 
posed of men of character. 

Witness saw Combstock talking with Troutman near the house. 
Combstock asked Troutman for his authority. Troutman said he 
did not need any authority. ‘“ Then,” said Combstock, “‘ you can’t 
take the family away.” Troutman inquired, “ what is your name, 
sir?” Combstock replied, “Oliver Cromwell Combstock, jun. Give 
it or write it in full.” After writing it, Troutman observed, “ you 
say that I shall not take this family away.” Combstock answered, 
“T beg your pardon; I did not say so, or use that language. I 
said you must see that you cannot take them away, from the ex- 
citement which exists, by moral, physical, or legal force.” And 
he remarked, “ this is not an abolition mob.” The excitement was 
great. 

The witness says Troutman offered the first resolution. At this 
time, the excitement had measurably subsided, and the people 
were talking and laughing. Many had left the ground. The ex- 
citement abated when it was understood the negroes would not 
be taken away. 

Troutman’s resolution was, “ Resolved, as peaceable citizens, we 
will abide by the Constitution and laws, and will permit the slaves 
to be taken before Justice Sherman,” fc. Witness and a few 
others voted for the resolution, all the others against it. Gorham, 
witness says, offered an amendment to the resolution—“ provided 
they do it legally.” There was no vote, he thinks, on this amend- 
ment. Herd then offered the following resolution : 
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“ Resolved, That these Kentucky gentlemen be requested to leave 
town in two hours.” Some one here proposed—“ or be tarred and 
feathered.” Herd expressed his disapprobation of this, and added, 
“or be prosecuted for breaking into the house of a peaceable citi- 
zen.” 

Troutman then offered a resolution to adjourn until 2 o’clock, 
and added, “you will find me on the ground.” Gorham disap- 
proved of the amendment offered to Herd’s resolution, and re- 
marked it was unbecoming. The larger portion of the crowd at 
that time had dispersed. The witness thinks from one fourth to 
one third only remained on the ground. There seemed to be very 
little excitement at the time of the adjournment. The witness is 
brother-in-law of Dr. Combstock. 

Asa B. Cook. Witness was on the ground at half after 8, at 
which time there were present six or seven white persons and 
eight or nine negroes. Troutman, Giltner, and the other Ken- 
tuckians were on the ground. He heard Giltner say, if they shall 
refuse to let us take the slaves, we will bring a regiment from 
Kentucky and take them. 

Hearing a conversation between Troutman and Gorham, he ap- 
proached them. ‘Troutman said, “1 understand you to say that I 
shall not take the slaves.” Gorham replied, he had not said so, 
but he supposed Troutman would be satisfied from the crowd that 
he could not take them. Gorham said they were not abolitionists 
—advised Troutman not to make an attempt to take the fugitives, 
as it would cause great excitement. Gorham evinced earnest- 
ness, but he was good natured. 

In one or two instances, Gorham exerted himself to allay the 
excitement. Dickson called on witness, Gorham, and others to as- 
sist in taking the slaves. He had a warrant, but after this he 
made no attempt to take them. 

Combstock asked Troutman what he was going todo. He re- 
plied that he was going to take the slaves. Combstock replied, 
“it is evident from the excitement you cannot take them.” Trout- 
man asked Combstock for hisname. He gave it. Troutman said 
he did not want the slaves, if he could get names who were re- 
sponsible. Troutman then said, “I understand you to say we 
shall not take the slaves. Combstock replied, that he had not said 
so, but remarked, “ you ought to know from the appearance here 
that you cannot take them by moral, physical, or legal force. Soon 
after this, witness left the ground with Combstock. He heard no 
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resolution offered. ‘There must have been about one hundred and 
fifty persons on the ground. 

In the course of his examination, this witness to impeach Dick- 
son was asked, “whether Dickson did not admit to him that he 
might have called Gorham and others to assist in taking the ne- 
groes?” In his examination, Dickson said he had no recollection 
of havingdone so. But the court refused to permit the question 
to be asked, as it did not contradict the witness Dickson. His 
statement of a want of recollection, is not a ground to discredit 
the fact of recollection not being ascertainable. 

Twenty four witnesses were examined who corroborated, more 
or less, the facts and circumstances stated by the two preceding 
witnesses. 

From the facts proved, there seems to be no doubt of the right 
of the plaintiff to the services of the fugitives. Giltner identifies 
them as the slaves of his father, and Troutman does the same.— 
And there is nothing in the evidence or in the circumstances of the 
case, which casts the least doubt on this right. 

The agency of Troutman and those associated with him, seems 
also to be established. Itis proved by Troutman and by Giltner. 
The former was authorized to call to his assistance such persons 
as he should deem necessary, and those who acted with him were 
so called. And in addition to this, the plaintiff sent his son, and 
Messrs Ford and Lee, to assist him. This is as clear a proof of 
agency as could be expected in any case. 

In the case of Driskill vy. Parish, 3 McLean 631, doubts were 
suggested whether such an agency could be constituted by parol. 
But that was a case where a written power was given, and it was 
not produced on the trial. 

We suppose that a parol power must be held to be sufficient.— 
This is a common law principle, and the statute, which authorizes 
the agency, does not require it to be in writing. 

From the witnesses of the defendants, as well as those of the 
plaintiff, there would seem to be no doubt Troutman arrested the 
fugitives, and that they were rescued from his possession and con- 
trol. When heentered the house and communicated to Adam and 
his family that he came as the agent of Giltnerto take them before 
a Justice, to prove the service they owed, and to take them back 
to Kentucky, Adam yielded, and considered himself and family 
under his control. He left his family in the house with Troutman 
and others, and went into the village, under the care of Dickson, 
to take counsel. 
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It was not until after the crowd assembled, became excited and 
showed a determination to resist the claim of the agent of Giltner, 
that Adam and his family saw a prospect of escape. Indeed the 
counsel for the defendants admit there was a rescue, and that it 
was not in the power of Troutman and his assistants, to take the 
fugitives before the Justice. The rescue of the slaves enabled 
them to escape to Canada, beyond the reach of the claimant. 

As there was an arrest, the jury can disregard the two counts, in 
the declaration for hindering an arrest. If they shall find for the 
plaintiff, it will be under the two counts for a rescue. 

The rescue is not only clearly proved, but admitted, consequently 
only two questions remain for the decision of the jury. Are the 
defendants guilty? andif guilty, what amount of damage is the 
plaintiff entitled to? 

There is, as might be expected, a great difference among the 
witnesses as to the number of the crowd. It was hastily collected, 
under circumstances of great excitement. The estimate of the 
witnesses varies from one hundred and fifty to two hundred and 
fifty. Some of them suppose there might have been three hun- 
dred. Now to subject any one of that crowd to an action for the 
rescue of the slaves, itis not necessary to show that he used man- 
ual force, or conveyed the fugitives beyond the power of the claim- 
ants. Being present in the crowd, if by words or actions he 
encouraged others to make the rescue, he is responsible. 

It may be that the respectable persons which formed that assem- 
blage acted under a mistaken view of the law, but this constitutes 
no justification or excuse. The injury of the plaintiff is the same 
whether the acts complained of were done by a good motive or a 
bad one. The actors proceeded on their own responsibility, and 
they cannot now escape from it. Such assemblages are dangerous 
to the public peace and to private rights. Impelled to action by 
the most reckless, the crowd lose sight of individual responsibility, 
and are led to commit atrocities from which, as individuals, they 
would shrink with horror. Hence the danger of commingling 
with such a crowd, except as peace-makers and to prevent mis- 
chief. From the evidence it seems that many of the most orderly 
and respectable citizens of Marshall were found at the house of 
Crosswhite. And so faras they may have been induced to go, to 
protect the rights of the colored persons in question from an illegal 
seizure, their motive is not tobe condemned. But when they were 
informed, by the principal agent, Troutman, that the seizure of the 
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negroes was only for the purpose of taking them before a Justice, 
to prove that they owed service to Giltner, there was no excuse 
for opposition founded in law or in conscience. That man is a 
dangerous citizen, who follows his conscience in violation of the 
legal rights of others. 

Troutman, as the agent of the plaintiff, was in pursuit of a legal 
right—a right sanctioned by the fundamental law of the Union— 
and his conduct under the emergencies was characterized by for- 
bearance and a respect for the law. He was armed, but, as it 
seems, only for self defence. 

There are seven defendants, and the jury will apply the evidence 
to each. } 

It is insisted that the jury cannot find a general verdict of guilty 
against all the defendants, unless they all participated in the same 
act at the same time. That those who may have done acts which 
made them responsible at the first assemblage of the crowd, can- 
not be connected with others, who consequently did other acts, 
which make them responsible. 

Distinct trespasses, it is admitted, cannot be joined in the same 
action. Butsuch is not the case under consideration. The act 
was continuous. The declaration charges a rescue, and that was 
accomplished by the crowd in a course of proceeding of more than 
three hours. Threats were used, weapons were brandished by 
certain colored individuals, resolutions were passed, evincing a 
final determination, by the crowd, not to suffer the fugitives to be 
taken before the Justice. Now it may not be possible to point out 
any particular act, standing alone, which effected the rescue ; but 
when we look at the course of action, we see that it was done.— 
In this respect the acts of the multitude are inseparable, and re- 
sponsibility attaches to each individual who participated. 

Planter Morse, one of the defendants, entered the house of 
Crosswhite not long after Troutman entered it, and in a most vio- 
lent and excited manner, declared that he would oppose the taking 
of Adam and his family; and he advised them not to be taken, 
and gave an assurance that he and others would stand by them.— 
This, if you believe the witnesses, identifies this defendant with 
the rescue. 

A question is made whether this and some of the other defend- 
ants had notice that Adam and his family were fugitives from la- 
bor. The words of the act are when any person shall “ knowingly 
and wilfully” hinder an arrest of the fugitives, or rescue them after 
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they shall have been arrested. Inthe case of Driskill v. Parish, 3 
McLean 631, it was held “ that no one incurs the penalty under the 
act of Congress for ‘ hindering or obstructing an arrest,’ who does 
not act ‘knowingly.’” And the same principle applies in the case 
of arescue. To bring an individual within the statute, he must 
have knowledge that the colored persons are fugitives from labor, 
or he must act under such circumstances as show that he might 
have had such knowledge, by exercising ordinary prudence. 

Morse is not proved to have been present when Troutman com- 
municated to Adam and his family, that he came to claim them as 
the agent of Giltner. He came, it is believed, shortly after this 
announcement was made; and of which he might have been in- 
formed had he inquired of the inmates of the house, or of those 
who were at that time present. 

In a free State, every human being is presumed to be free, with- 
out regard to color, until the contrary is proved. The presumption 
is said to be against the freedom of a colored person in a slave 
State. These were circumstances sufficient to put Morse upon the 
inquiry whether Adam and his family were not fugitives from la- 
bor. And the same remark applies to the other defendants. It 
was not necessary for Troutman, on the approach of every indi- 
vidual, to proclaim his authority and object. It was enough that 
he stated them once and more than once to the crowd. 

Charles Bergen, another of the defendants, approached Trout- 
man, drew his knife, and used it in a menacing manner, until he 
was led aside by Dickson. And William Parker, also a defendant, 
came to the crowd with a gun, and declared he would risk his life 
to prevent the Crosswhite family from being taken. James Smith, 
also a defendant, coming into the crowd, inquired where the Ken- 
tuckians were who were attempting to kidnap the Crosswhite 
family. ‘Troutman being pointed out to him, he approached within 
six feet of him, raising a club, when he was seized by Dickson, 
who, with the aid of one or two others, led him away. 

None of the witnesses, it is believed, state any thing which con- 
tradicts these facts, and, if the jury believe them, they would seem 
to be conclusive as to the guilt of the above defendants. 

In regard to the defendants Gorham and Combstock, there is 
some contrariety in the evidence. This difference exists in regard 
to certain facts, and as to the order of time at which they occurred. 

From the statement of Troutman and several other witnesses 
who corroborate him, it would seem that Combstock first declared 
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“the slaves could not be taken by moral, physical, or legal force.” 
And that shortly afterwards Gorham adopted the same sentiment, 
which he offered to the crowd in form of a resolution that was pass- 
ed by acclamation. Gorham is also represented as saying that 
public sentiment was above the law, and that the people had taken 
the law into their own hands, and that he came there in obedience 
to public sentiment, to prevent the slaves from being taken. These 
statements were made by some six or eight of the plaintiff’s 
witnesses. 

A still greater number of the defendants’ witnesses represent 
the facts somewhat differently. They say that Troutman opposed 
the first resolution, and that no resolution was offered by Gorham. 
Some of the witnesses say that to Troutman’s resolution, “that he 
might be permitted to take the slaves,” Gorham offered an amend- 
ment, “if he shall take them legally.” The resolution said to have 
been offered by Gorham, identified him with the illegal movement . 
but if he offered no resolution, and merely proposed the amend- 
ment to Troutman’s resolution, as above stated, that act, discon- 
nected with others, did not implicate him. 

And in regard to the declaration of Combstock, that “you can’t 
take the slaves by ‘moral, physical, or legal force, ” many of the 
defendants’ witnesses say, it was a remark made wholly in reference 
to the public feeling, and not as a wish or determination of the de- 
fendant to prevent such ataking. On the contrary it is said, that 
he referred to the excitement of the crowd and its expressed deter- 
mination, not to permit the slaves to be taken; and that his mo- 
tive was, manifestly, to preserve the peace, and prevent bloodshed. 
It appears Combstock arrived on the ground somewhat late, and 
remained only a short time. 

That the facts which transpired in an excited crowd, should be 
differently related by different witnesses, was to be expected.— 
Differences, under such circumstances, do not necessarily authorize 
an imputation against the motives of the witnesses. The confu- 
sion and excitement of the crowd, must have prevented witnesses 
from hearing distinctly and comprehending the movements of per- 
sons most actively engaged. It is proper that I should say of 
Troutman, the leading witness for the plaintiff, that considering 
the circumstances under which he was placed, he bore himself 
with moderation and excellent temper. To the taunts and abuse 
which were thrown out against him and his associates, by incon- 
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siderate individuals in the crowd, he made no reply, but sustained 
himself with a manly firmness. 

The credibility of witnesses rests with the jury. You will decide 
where witnesses differ, which is entitled to belief. It will be your 
duty to reconcile statements which seem to be contradictory, if 
they can be reconciled. The manner and bearing of witnesses in 
their examination, are entitled to great consideration where there 
is a conflict. 

If from the whole evidence it shall appear that Gorham and 
Combstock, and Herd, the other defendant, went upon the ground 
with the view to preserve the peace, and they nor either of them 
while on the ground said nor did anything to excite the crowd to 
oppose the seizure of the fugitives for the purpose avowed; and 
especially if the tendency of their acts was to allay the excitement 
without encouraging the rescue of the fugitives, they are not guilty 
as charged in the declaration. But, on the contrary, if their con- 
duct on the ground had a different tendency ; if they said or did 
any thing by resolutions or otherwise to encourage the crowd in 
their illegal acts, the defendants are guilty. Of this, gentlemen, 
you are the exclusive judges. The respectability and high moral 
bearing of these defendants, will not in the least excuse an illegal 
act, which is injurious to any one. 

It seems that since the residence of the fugitives.at Marshall, a 
child was born by the wife of Adam, and the Court are requested 
to instruct the jury that the plaintiff had no right to the child, or 
through his agents to take it to Kentucky. Nothing is claimed for 
this child in the pleadings, and no question in regard to it is neces- 
sarily involved in the case. : 

In this action, as in every other where damages are claimed for 
a wrong done, the wrong must be clearly proved—so proved as to 
satisfy the minds of the jury. 

We are requested to say to the jury, if a witness swear falsely 
in one particular, he is not to be believed in any. This must de- 
pend on the nature of his relation. Should the jury believe that 
a witness swears falsely, deliberately and corruptly, they may and 
should place little or no confidence in any other part of his evi- 
dence, which is uncorroborated by other witnesses. But if the 
mis-statement is the probable result of mistake or misapprehen- 
sion, the jury will not regard it farther than as showing an inaccu- 
racy of memory or judgment. The jury, therefore, in weighing 
the evidence, will judge of it under all the circumstances’ con- 
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nected with it. The belief of a witness, resting upon facts within 
his own knowledge, is evidence; but his belief is not evidence 
where it rests upon facts not within his knowledge. The direct 
pecuniary interest of a witness in a case, however small, renders 
him incompetent ; and any other connection of agency or rela- 
tionship to a party, may go to his credibility. 

In this action, the plaintiff claims the value of the slaves in dam- 
, ages. For a rescue,as also for hinderance on arrest of fugitives 
from labor, and for harboring or concealing them, the Act of Con- 
gress gives a penalty of five hundred dollars ; but, beyond this, the 
statute saves to the party injured an action for damages. Under 
this provision this action has been brought; and if the jury shall 
believe that the defendants, or any part of them, aided and as- 
sisted in the rescue, as before stated, the jury will find the whole 
of the defendants, or a part of them guilty, as the facts may au- 
thorize. There can be no doubt, that by reason of the rescue, the 
fugitives escaped to Canada. The value of their services, which 
has been proved by two or three witnesses, with little variations 
in their estimates, is the loss which the plaintiff has sustained. q 

Any expressions of Troutman, that he should not pursue the 
fugitives, does not show a relinguishment of this right of action. 
It seems to have been an expression of abandonment of the claim, ‘ 
imposed upon him by a necessity, which he could not control. . 

This, gentlemen, is an important case. [t involves great prin- 
ciples, on which in a great degree depend the harmony of the States 
and the prosperity of our common country. The case has ac- 
quired great notoriety by the action of the Kentucky Legislature, 
and of the Senate of the United States. Itis the first one of ‘the 
kind which has been prosecuted in this State. 

The defendants’ counsel, to some extent, have discussed the 
abstract principle of slavery. It is not the province of this Court 
or of this jury, to deal with abstractions of any kind. With the 
policy of the local laws of the States, we have nothing to do. 
However unjust and impolitic slavery may be, yet the people of 
Kentucky, in their sovereign capacity, have adopted it. And you | 
are sworn to decide this case according to law—the law of Ken- | 
tucky as to slavery, and the provisions of the Constitution, and | 
the Act of Congress in regard to the reclamation of fugitives from 
labor. 

This provision of the Constitution is a guaranty to the slave 
States, that no act should be done by the free States to discharge 
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from service in any other State, any one who might escape there- 
from, but that such fugitive should be delivered up on claim being 
made. This clause was deemed so important, that, as a matter of 
history, we know the Constitution could not have beeen adopted 
without it. As a part of that instrument, it is as binding upon 
courts and juries as any other part of it. 

The chief excellence of our institutions consists, not so much in 
our written constitutions and laws, as in the moral power which 
they embody. Intelligent foreigners are more forcibly struck with 
this great fact than with any other. They see no military array— 
no display of martial music, or men-at-arms, to attract and intimi- 
date ; and they inquire, where is the government? It is neither 
to be seen nor felt; and yet the people are quiet and orderly. 
Foreigners seem to have no adequate conception of that moral 
power which unseen pervades every part of our country. Under 
its egis our citizens repose in confidence, as to the safety of their 
persons and property. If injured in either, they look for redress to 
an energetic and enlightened execution of the laws. And from 
this does moral power emanate. Laws the most wise and whole- 
some, if not carried into effect, can be productive of no good. 
They will remain on our statute books as monuments of reproach. 

If we wish to give permanency to our government, and pre- 
serve its great principles, we must stand by the Constitution and 
laws ; and in the administration of justice, especially, we must 
give effect to them. In the law is found the only safe rule, by 
which controversies between man and man can be decided. In 
no supposable case has a juror a right to substitute his own views, 
and disregard established principles of law. A well instructed 
conscience is a proper guide for individual action; but when we 
are called upon to act upon the interests of others, we violate our 
oaths, and show ourselves unworthy of so important a trust, when 
we adopt, as a rule of action, our own convictions of what the law 
should be, rather than what it is. 

The jury, after being out all night, returned at the opening of 
the Court the next morning, and declared they could not agree, 
and they were discharged. 
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ANSWERS FOR FLORIDA. 
[By Grecory Yate, of the East Florida Bar.] 


i. Are aliens permitted, in your State, to hold real estate? 

Answer. They are, withoui any restriction, in common with the 
native citizen. 

2. What period of residence in the State is necessary to entitle a citizen to vote? 

A, The Constitution, adopted in 1839, and under which we 
were admitted into the Union in 1845, required a residence of two 
years. By an amendment, since adopted, the time is reduced to 
twelve months. A county and district residence of six months is 
required, however, in voting for an officer from such county or dis- 
trict, without reference to the residence in the State. 

3. Is the age of majority the same for males and females, and what is it? 

A. Generally, the common law prevails. But, for the purpose 
of making wills, &c., the age of majority is twenty-one for both 
males and females. Under the Spanish law, in force before the 
cession, the age of majority was twenty-five. 

4. What are the requisites of a valid marriage? 

A. The same as at common law, except the requisition of a 
license: but in case no license is obtained, a marriage by a Jus- 
tice of the Peace, a Judge of the Circuit Court, or a regularly or- 
dained Minister of the Gospel, in communion with some Church, 
would still be valid, if the other requisites existed ; while the offi- 
cer or clergyman, officiating in such case, would subject himself to 
a penalty, upon conviction, of not more than $1,000, at the discre- 
tion of the Court. If either party applying for the license, is under 
age, the Clerk of the Circuit Court, before issuing the same, must 
require satisfactory evidence of the consent of the parent or guar- 
dian of the minor, under the like penalty for an omission. 

Marriage between white and colored persons, is strictly pro- 
hibited under severe penalties, declared null and void, and the 
issue bastardized, without any right of inheritance from either 
parent. 

The rights of the wife in regard to her property, as ganancial 
rights, &c., in marriages contracted under the civil law, before the 
cession by Spain to the United States, in 1821, are protected ; and 
since March, 1845, the husband, or rather his creditor, acquires no 
title to the property of the wife. The husband takes “care and 
management” of her separate property, but it is not, in his hands, 
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liable to execution against him; neither can the wife sue him for 
the “rent, hire, issues, proceeds, or profits of said property.” Nor 
can the husband “charge for his care and management of his 
wife’s property.” The wife may take property during coverture, 
in her own name, “by demise, gift, purchase, or distribution.” 
The husband and wife are to join in the transfers of the property 
of the wife. Her separate property must be inventoried within 
six months after the marriage, or after the acquisition of the prop- 
erty, “at the peril of becoming liable for her husband’s debts ;” but an 
omission to do so confers no right upon the husband in regard to 
the property. How a creditor could obtain a right, as this provis- 
ion implies, in case of such an omission, when the husband has 
none, and the right of the creditor must necessarily be derivative 
through him, has not been judicially expounded. Under this act, 
the husband is not responsible for the debts of the wife contracted 
before marriage, but her separate property may be made subject 
to them. 
5. For what causes may married persons be divorced, and by what tribunal? 

A. Divorces, a vinculo matrimonii, can only be obtained in the 
Circuit Court, and may be applied for after a residence of three 
months in the State, in case,— 

i. The parties are within the prohibited degrees ; 

2. When either party is naturally impotent ; 

3. In case of adultery in either of the parties, but not if both 
are guilty, or it has been occasioned in the one by the connivance 
of the other ; 

4. Extreme cruelty in either party ; 

5. The habitual indulgence of violent and ungovernable temper 
for one year ; 

6. Habitual intemperance for one year ; 

7. Wilful, obstinate, and continued desertion for one year. 

In these cases, the decree does not affect the legitimacy of the 
issue during the marriage. But a decree may, also, in addition to 
the enumerated causes, be pronounced, when the husband had 
another wife, or the wife another husband, at the time of the sec- 
ond marriage, though such marriage is void ad initio. In this case 
the issue is declared illegitimate. One divorced in another State 
or country, and residing here twelve months, may apply for a di- 
vorce in our tribunals. No divorce a mensa et thoro is allowed ; 
but alimony may be decreed in certain cases where no divorce is 
applied for, as well as where a divorce is granted. 
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6. Are foreign corporations permitted to establish agencies in your State? 

A. Such agencies are not prohibited: several exist in the State, 
and their legality is acquiesced in by laws regulating the taxes 
upon them. 

7. Have you a law for limited partnerships? and what are its leading features? 

A. We have, authorizing them for all ordinary purposes, ex- 
cept for banking or insurance. 

; There is a general partner, so called, to transact the business of 
the firm, and to sign the partnership name, and a special partner, 
who contributes a specific sum to the firm, whose name does not | 
appear in the firm, and who is not responsible for its debts beyond ‘ 
the amount contributed. Articles are to be entered into, executed 
with the same formality as conveyances of land, which must con- 
tain,— | 

1. The name of the firm; 2. the nature of the business ; 3. the 
name of the general and special partners, with their residence; 
4. the amount of capital contributed by each; 5. the period of 
the commencement and termination of the firm. The articles i 
must be registered in the proper county, and the terms thereof | 
made known by publication. If property is contributed as part of | 
the capital, an appraisement must be made under the direction of 
the Circuit Judge. After the limitation of the time, unless re- 
newed in the same manner that the original was established, the 
partnership will be considered general. Every alteration made in 
the nature of the business, the name of the firm, or of the part- 
ners, or of the articles of co-partnership, will operate as a disso- 
lution of the special partnership, and its continuance be deemed 
a general partnership, unless renewed as above. No capital or 
profits to be withdrawn or received from the firm by the special 
partner, until the expiration of the period limited ; but he may re- 
ceive annual interest, and also his share of the profits, if any 
remains to be divided after the payment of interest. In case of 
insolvency, all sales and transfers by the firm, intending to give 
any preference, are void, as against creditors. No dissolution can 
take place until the expiration of the period limited in the original 
or renewed articles of partnership, without formal notice, and not 
by the death of one of the partners, unless expressly stipulated in 
one of the articles. This law does not interfere with general part- 
nerships. 


8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 
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A. The conventional interest is eight per centum ; but in the case 
of judgments, and where the rate is not expressed in the agreement, 
it is only six per centum. The consequence of contracting fora 
higher rate, is the forfeiture of the interest ; but a party may be pro- 
ceeded against criminally for the recovery of the interest, half to go 
to the county, and half to the informer, unless the informer is the 
borrower, and then the whole to go tothe county. In case a Bank 
Director violate this law, he renders himself ineligible from hold- 
ing such office again in the State: and a person upon being 
elected a Bank Director, must take a special oath that he has not, 
directly or indirectly, violated this act, and will not be guilty of vio- 
lating it. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. Imprisonment for debt is not allowed in any case, except it 
be under a caveat, or under an attachment for contempt in dis- 
obeying the terms of a pecuniary decree in Chancery. Public 
defaulters are dealt with criminally. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A. We have none as asystem. Property can only be sold un- 
der an execution in the months of December, January, February, 
and March, provided the defendant give bond with security for 
the forthcoming of the property levied upon, conditioned to be de- 
livered to the officer on the day designated. Generally, property 
to the value of one hundred dollars is exempted from sale. In 
case of a farmer owning forty acres of land, and cultivating ten 
acres, the whole quantity is exempted, if not valued at more than 
two hundred dollars. 

11. What are the damages on protested bills of exchange? 

A. On foreign bills of exchange, five per centum damages. 

12. Have you any State legislation on the subject of insurance, and what is it? 

A. We have none, except to tax foreign Insurance Companies’ 
agencies, and to exclude them from the benefits relating to the 
law of special partnership. 

13. Have you altered the general law governing negotiable paper, and in what par- 


ticulars? 
A. We have, in some particulars, relating more to the recovery 


upon negotiable paper and instruments placed upon the same 
footing in this respect, connected with our State practice, than 
any general principle. Any “bond, note, deed, bill of exchange, 
or other writing, whereby money is promised or secured to be 
paid,” may be assigned or endorsed, and the assignee or endorsee 
is invested “ with the same rights, powers, and capacities, as might 
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have been possessed by the assignor or endorser,” and suit may be 
brought in the name of the assignee or endorsee, without the ne- 
cessity of averring or proving the consideration, unless denied 
| upon oath. 
| 14. Have you an attachment law, and what are its leading features ? 

We have but a very defective one, and seldom resorted to, under 
safe counsel. 

To entitle a party to a writ of attachment, either at the insti- 
tution of the suit, or during its progress te judgment, he, his agent, 
or attorney in fact, must make affidavit that the debt is due; and, 
1. that the defendant is actually removing out of the State ; 2. or re- 
sides beyond the limits thereof; 3. or absconds or conceals himself, 
so that the ordinary process of law cannot be served upon him ; 
4. or is removing his property beyond the limits of the State ; 5. or 
is fraudulently disposing of the same, for the purpose of avoiding the 
payment of his just debts. 

No suit to issue, until bond with two or more securities in double 
the amount claimed, is executed, to respond to all damages the 
defendant may sustain by issuing the writ. 

The writ may issue when the debt is not due, but will become 
due within nine months from the commencement of the suit, under | 
the 4th and 5th contingencies, and upon the same conditions as | 
provided in case the debt is due. :| 

Personal property attached may be replevied, or claims to its 
title may be interposed by third persons. Motions may be made at 
any time to dissolve the attachment, for which purpose the Courts 
having jurisdiction are considered always open, and the defendant 
may tender to the Court an issue, under oath, traversing the alle- 
gation in the plaintiff’s affidavit, either as to the debt sworn to, or 
the special cause or causes, assigned for issuing the attachment. | 
In trying the issue, either party may demand a jury, and if the | 
plaintiff fail to sustain the allegations in his affidavit, by other | 
proof, the attachment is dissolved, and the suit, to which it is an 
incident, abated. The garnishment process may be associated with 
the proceeding, calling upon third persons to account, under oath, 
for the property, effects, rights and credits, of the defendant, in their 
hands, or under their control, and judgment awarded directly 
against them. 


15. What are the requisites of a valid deed for the conveyance of land in your State ? 
and will a deed made elsewhere, without these requisites, be good ? 
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The requisites of a deed here are the same as at common law, 
in most respects. The deed must be executed in the presence of 
two witnesses, one of whom can prove the execution; or the 
grantor may acknowledge it, before a Judge of the Circuit Court, 
or a Clerk thereof, or a Justice of the Peace. A scroll is a substi- 
tute fora seal. The deed may be admitted to record, within any 
time, upon such proof or acknowledgment, in the office of the 
Clerk of the Circuit Court of the county in which the land lies. A 
power of attorney to execute a conveyance of land must possess 
the same requisites as the deed itself, and must be recorded with the 
conveyance made under it. 

A deed made out of the State without these requisites, and not 
acknowledged or proved as required in such cases, would not be 
valid, unless so far as equity might aid a defective execution, upon 
general principles. If the conveyance be made in another State, 
the acknowledgment, or proof, may be made before any Commis- 
sioner for Florida residing in such State; and if there is no such 
Commissioner, or in case of his inability to act,then before the 
Chief Justice, the Presiding Justice, or President of any Court of 
Record, of the United States, or of any State or Territory, having 
a seal and clerk—the acknowledgment, or proof,* to be taken within 
the proper jurisdiction, with the certificate of the Clerk, that the 
officer is duly commissioned and qualified. 

16. Please answer a similar question with respect to a Will ? 

A. Every person of twenty one years of age, of sound mind, 
“shall have power by last will and testament in writing, to devise 
and dispose of his or her lands, tenements, or hereditaments, and 
of his or her estate, right, title and interest in the same, in posses- 
sion, remainder or reversion, at the time of the execution of the 
said last will and testament, and of the slaves which may be pos- 
sessed by him or her at the time of his or her death,” provided that 
the will “be signed by the testator, or by some other person in his 
or her presence, and by his or her express direction, and shall be 





*This is by an act of 1840, to be found in Thompson’s Digest of the Laws of Florida 
ublished last year, by authority of the State, on pages 181-2. I refer to it particu- 
y, in order to correct an error in Thornton on Conveyancing, page 118, in which the 
learned author of that useful compilation expresses the opinion that the act of the 
Territorial Council, of 1828, requires the deed of a non-resident to be proved by a 
subscribing witness, and also acknowledged by the party. On page 121 he modifies his 
opinions upon a construction given to the act of 1834, upon the same subject, which 
he cites from Duval’s Compilation of Florida Laws, published in 1840, and which does 
not contain the session acts of thut year. If the learned author had consulted the act 
of 1°40, he would have had his doubts removed, and concluded that either proof or ac- 
knowledgment is sufficient in the case of the deed of a non-resident, or that of a resident, 
as stated in the text. 
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attested and subscribed in the presence of the said testator, by 
three or more witnesses, or else it shall be utterly void and of 
none effect.” + 

This provision is generally construed as not applying to wills of 
mere personalty, other than slaves, and such wills are supposed to 
be left as at common law, requiring no subscribing witness. But 
we have no adjudication upon this point by our Supreme Court. 


17. Does your law allow foreign executors, administrators or guardians to act in your 
State in relation to property therein ? 


A, We have no general provisions relating to the authority 
which foreign executors, administrators or guardians may possess 
over the property of their testator, intestate or ward, respect- 
ively, situated in this State. Foreign wills, relating to property 
here, are admitted to probate, with the same force and effect, as if 
made in this State, provided their execution, in manner and form, 
comply with our laws. And foreign executors and administrators 
may sue in the several Courts of the State, by producing an authen- 
ticated copy of their authority as such, from the jurisdiction from 
which such authority emanates. The authority of a foreign guar- 
dian is not recognized by express statute. In the absence of other 
provisions, it would seem that general principles must prevail in 
all questions relating to the authority of each, in given eases. 


18. What are the requisites for admission to your bar? and have you any law regu- 
lating Attorneys’ fees ? 


A. The requisites for admission to the bar, are, twenty one 
years of age, evidence of good moral character, and the capacity 
to undergo a rigid examination, in open Court, without the usual 
prerequisites of a probationary period of study, or a prescribed 
residence in the State. We have no laws regulating fees, except 
the limitation of five per centum on actual collections, unless there 
be a written stipulation for a larger sum. _ This matter is left to 
client andcounsel. A certificate fromthe Judge of a Circuit Court 
of the United States, that the bearer has been admitted to practice 
as an attorney in such Court, will entitle him to admission here. 
Practising attorneysin the adjoining States of Alabama and 
Georgia, may be permitted to practise in our Courts, while residing 
in these States; but should they remove here, they have no greater 
privileges than attorneys from any other State, and would be re- 
quired to apply regularly for admission, and to undergo a strict ex- 
amination. When an applicant is admitted to the bar, itis as an 
attorney, counsellor and solicitor. The English distinction be- 
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tween these grades, and which is also found in a few of the 
States, as regards the different periods of admission, and their 
respective duties, does not practically prevail in Florida. 


ALIENAGE AND DOWER. 
[By A. D. Coomss.] 


A.tnouecH an impression is generally prevalent that an alien 
widow is entitled to dower in Ohio, it will be difficult to find any 
substantial authority in support of that opinion. It does not ap- 
pear from any reported cases that the question has been adjudica- 
ted, and there is no legislation on the subject. We have no act 
nor any series of acts which make any change or introduce any 
innovation upon the common law doctrine. The act of 1804 
which is usually referred to in connexion with the subject, is in the 
following words: 


“« An Act authorizing aliens to hold lands in this State by purchase or otherwise. 


“Be it enacted, &c., That it shall be lawful for any and all aliens, that now may 
have, or that hereafter shall be entitled to have, within this State, any lands, tenements 
or hereditaments, either by purchase, gift, devise or deseent, to hold, possess and enjoy 
the same, as fully and completely, as any citizen of the United States or this State can 
do, subject to the same laws and regulations, and not otherwise.”’ 


This act does not confer upon an alien any new right to acquire 
an interestin lands. It recognizes an old subsisting right and per- 
fects that ; for it only authorizes him fully to hold, possess and en- 
joy those lands to which he may be entitled. This is the idea 
which the mind receives upon merely reading the act; and its 
meaning is made perfectly clear by the light of the common law; 
for by that law an alien could acquire an estate in lands, and. at 
the same time he could not fully hold and enjoy it. Lands owned 
by an alien were liable to escheat to the government upon office 
of inquest found; if he died while in their ownership they would 
be forfeited without such legal proceedings. 2 Black. Com. 293; 
2 Kent Com. 46 and 53; Sheaffe v. Oneil 1 Mass. Rep. 256; Trustees 
of Louisville v. Gray, 1 Littell 147. 

There are three things, it is said, to be considered in the con- 
struction of a statute—the old law, the mischief, and the remedy. 
In reference to this act the old law was that an alien could ac- 
quire lands ; the mischief was that he could not hold and enjoy 
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them as fully and completely as anatural born citizen ; the remedy 
intended, was toenable him to hold and enjoy as fully and com- 
pletely as such citizen, those lands which he might acquire. It 
was intended simply to take away the distinction which existed 
between an alien and a natural born citizen in reference to those 
titles by which an alien could acquire an interest in lands ; to con- 
vert the life estate which he might have in such lands into an 
estate of fee simple or inheritance, not liable to forfeiture by office 
found. The act does not mention dower: it has reference only to 
those titles by which an alien could acquire an interest in lands by 
the common law, and dower is not one of those titles. 

An alien could take an estate of inheritance under the common 
law by purchase, gift or devise, but not by descent ; yet the word is 
used as if he could so take. There is no act of a date prior to this 
of 1804, authorizing an alien to take by descent. Will it be infer- 
red that the Legislature intended him so to take by virtue and in 
consequence of this act? It may be said that the Legislature 
were under the erroneous impression that an alien could take by 
descent under the common law; and from this assumption the 
Courts may possibly deduce the further inference that the Legis- 
lature intended that he should so take, and decide accordingly.— 
However this may be, the question whether an alien widow is en- 
titled to dower is in no way affected. A dowager does not take 
by descent, nor in either of the ways mentioned in the act. So 
that, that extraordinary mode of reasoning which might possibly 
be resorted to to infer that an alien can take by descent, cannot be 
resorted to in reference to the question whether an alien widow 
shall have dower. 

How does a dowager take? I am aware that our Supreme 
Court in descanting at large upon this point have said that the 
estate of dower is derived from the husband. Wife of William 
Green v. surviving partners of William Green, 1 Ohio. But the lan- 
guage of the Court must be understood in a greatly qualified sense 
—not that the husband is the source of, or gives dower. It may 
be said to be derived from him so far as it is incidental to the mar- 
riage. In any other sense dower not only does not come from the 
husband, but not even through him—as the books say, not in the 
per butin the post. Itis an estate which proceeds out of the law, 
and it attaches in the wife directly provided she has the capacity to 
receive it, as an incident to the marriage, independently of the 
husband’s will. Whoever gives a gift has the power to withhold 




















78 Alienage and Dower. 


it, or to prescribe the terms and conditions upon which it shall be 
received. The husband has no such control over dower; for 
though man and wife are in some respects but one person in law, 
yet in reference to this estate they are distinct persons; The wife’s 
interest is altogether separate from her husband’s, and may almost 
be said to be in opposition to them, though it does not take effect 
or become consummated until his death. 

There is a mutuality or conjunction existing between the obli- 
gations of the citizen and the benefits and protection of the law.— 
The wife being an alien cannot have dower, because not being 
bound by these obligations she has no capacity to receive their 
correllative benefits. 1 Cruise 186; Priest v. Cummings, 20 Wen- 
dell 338 ; Connelly v. Smith,21 Wend. 59; Atterbury v. Hawkins, 9 
Dana 177; Sutliff v. Forgey, 1 Cowen 89. There is a way how- 
ever in which a married woman who is an alien may acquire a 
capacity to take dower, and that is by becoming naturalized, for 
there is nothing in the acts of Congress to prevent such naturaliza- 
tion. Priest v. Cummings, 20 Wend. 338. In the case of Con- 
nelly v. Smith, the wife was refused dower, not because the hus- 
band was incapable of taking, but it was held that she must 
acquire a capacity of her own. 

Aliens are not mentioned in any of our statutes excepting that 
of 1804, and the statute of “ descent and distribution.” There is 
nothing in either of these, nor in the dower act itself, to authorize 
the inference that the Legislature intended an alien widow to take 
dower. 

1. In reference to the act of 1804. I have already endeavored 
to show that this does not touch the subject, and other observations 
may now be offered on the same point. It is a fact often noticed, 
that when a man gets on the right path in the pursuit after truth, 
every step he takes, every new discovery confirms and strengthens 
him in the propriety of his course. Such has been the case in the 
present instance. The subject of the liability of the lands of an 
alien to be forfeited to the government was one with which the pol- 
iticians of the United States were especially familiar about the 
time of the adoption of our law. The 9th article of Jay’s treaty 
(or the British treaty it was more frequently called) contained a 
stipulation to the effect that British subjects who owned lands in 
the United States should not be considered as aliens in respect to 
their ownership of such lands, but should be permitted to hold 
them securely without any liability to forfeiture. The object was 
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to strengthen the land claims of a number of British families who 
owned lands in Virginia, Maryland and Delaware. In 1796 a dis- 
cussion was had in Congtess in which it was clearly shown that 
the effect of this stipulation was intended to be to convert the life 
estate which these British subjects had in the lands which they 
owned in the United States into an estate of unescheatable fee 
simple ; the stipulation having the same effect in regard to them 
and their lands which our general law has in regard to the lands 
of all aliens. (See speech of Albert Gallatin.) In every essential 
particular,in any way affecting its proper construction, the stip- 
ulation in the treaty is identical with ourown law. The only 
difference between them is,that our law operates prospectively 
as well as retrospectively, and its liberality is not confined to the 
inhabitants of Great Britain, butis extended tothem and also to all 
other aliens. 

2. By the 8th section of the statute of “descent and distribution,” 
it is provided that if the kin or heirs of the blood of an intestate 
be aliens residing out of this State, they may appear and prosecute 
their claim any time within ten years after the death of such in- 
testate. Itis no where said what thisclaim may be. It may be 
confined to personal property, in which event an alienis not au- 
thorized to take by descent. This inference is not repelled by 
anything contained in the 13th section which is in the following 
words: “In making title by descent, it shall be no bar to a party 
that an ancestor through whom he orshe derives his or her descent 
from the intestate, is or hath been an alien.” This section, by an in- 
novation upon the common law, gives to the citizen the right to take 
by descent through an alien ancestor. It confers noright upon an 
alien to take to himself. It was well enough to give this new right to 
one whose allegiance is due to the government, while it might be 
considered impolitic to give any new right to an alien who owes 
no such allegiance. The section seems to have been carefully 
worded with a view to this distinction. Thus,I can see nothing 
which authorizes an alien to take even by descent. Certainly the 
act does not at all affect the subject of dower. 

3. The first section of the “dower act” contains the following 
words: “The widow of any person dying shall be endowed of one 
full and equal third part of all the lands and tenements and real 
estate of which her husband was seized as an estate of inheritance 
at any time duringcoverture.” The act doesnot attempt to desig- 
nate what widow shall be entitled to dower, but only to prescribe 
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how much shall be given. By the words “the widow of any per- 
son,” is not meant any and every widow, but only such as may be 
entitled to dower. These general words cannot be allowed to 
overturn fundamental principles in reference to alienage which 
was not the subject in contemplation when the act was passed. 
They can have no such sweeping effect, but must be understood 
in a restricted sense in reference to this, as they have been already 
construed in reference to another subject. Wife of William Green 
v. surviving partners, &c., 1 Ohio. 

There is a rule of interpretation applicable to all our legisla- 
tion in reference to aliens, which ought not to be overlooked. 
That is, that when a statute introduces any innovation upon the 
common law, it must be construed with strictness. 'Whatever lib- 
erality may be extended to aliens, should be authorized by clear 
and positive legislation. If there are to be no limits to such liber- 
ality, let the fact be proclaimed by the Legislature itself. Then, 
if any credit is to be attached to it, it may be accorded to the peo- 
ple whom the Legislature represent. But there is really noreason 
or propriety in inviting foreigners to partake of the fruits of our 
soil and the benefits of our government upon any more liberal 
terms than those on which we, who are “native here,” are permitted 
toenjoy the same blessings. 

It is pleasing to find, I confess, that the doctrine of allegiance 
has a practical operation. It will serve to set the passions of men 
on the side of duty—it will reach their sense of obligation to the 
law by taking hold of their love of dominion over property. There 
is a tendency in the public mind to forget or to disregard such ob- 
ligations. This is especially true of that part of our population 
which is composed of men from foreign countries. I have in recol- 
lection an occurrence which took place a few months since in the 
city of New Orleans. A French gentleman by the name of Sov ez, 
a naturalized citizen, and a member of the United States Senate, 
was fined a hundred dollars and condemned to twenty four hours’ 
imprisonment for a contempt of one of the Louisiana Courts. In- 
stead of submitting in quietness, as became an orderly citizen, he 
made his punishment the occasion of a triumph over the Court 
itself. His friends were invited, and the whole time of his impris- 
onment was expended in feasting and revelry. Then, he was re- 
ceived by a large procession of men and conducted with colors, 
flying in the midst of music, through the streets of the city. It 
was a grand rally of the coarse passions of ignorant men under 
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an alien and traitorous flag, waving in triumph and defiance 
over the inhabitants of the country. Similar demonstrations, at- 
tended with peaceful results, have more recently transpired in 
Cincinnati. I am not surprized, in view of such things, that there 
are men—“ Native Americans ”—whose warm hearts prompt them 
to believe that it is necessary to band together for their own and 
their country’s protection. 

Our government extends towards foreigners the most friendly 
and favorable policy. So may it be. I would not willingly inter- 
pose any obstacle to their freely coming among us. But it is an 
indispensable condition that they shall be faithful in their allegi- 
ance and obedient to the laws. We cannot suffer any abatement 
of the respect which is due to a republican government. We 
cannot connive at the denial of their allegiance, on the part of any of 
those who are receiving the benefitof our laws. Our institutions 
must not be trodden on or desecrated by those who are nourished 
by our substance and protected by our power. 

The guardian genius of our country is inviting by her voice and 
looks, the good and brave and industrious men of other lands to 
come amongus. Hercountenance is beaming with affection and her 
arms are extended ready to give acordia]l welcome. Multitudes of 
men and women are constantly attracted by her enchanting love- 
liness to place their lives and fortunes within the circle of her 
happy auspices. Let it be always freshly borne in mind that she 
has the sacred duty to perform to be true to herself. Otherwise, 
the blessings which she is able to bestow upon foreigners them- 
selves would soon become exhausted, and her favors, like the lav- 
ish, indiscriminate caresses of a courtezan, instead of being courted 
by the good and wise, would be shunned and abandoned. 


Heavy Damaces.—In the Circuit Court held at Newburgh last 
week, Gilbert W. Oliver recovered a verdict of $8,000 against the 
New York and Erie Railroad Company, as compensation for severe 
injuries sustained by him four years ago, making him a cripple for 
life, by an accident to the train in which he was. The accident 
was caused by a defect in one of the wheels, which broke, and the 
cars were thrown into a gully.—Jour. Com. 


Vou. I. w.s.—No. 2. 11 




















UNITED STATES CIRCUIT COURT: NEW HAMPSHIRE DISTRICT. 


Tuomas Biancnarp v. Jounn Haynes. 


Tus was abillin equity, praying an injunction to restrain the 
defendant from using a certain Last machine built by him, and 
which was alleged to run in violation of the plaintiff’s patent. 
The plaintiff was the inventor and patentee of the celebrated ma- 
chine for turning irregular forms, long extensively used in this 
country. It appeared that the original patent was issued in 1820, 
—that in 1834, it was renewed by a special act by Congress for the 
term of fourteen years. In the act of renewal, a clerical mistake 
was made, which was corrected by another act passed in 1839. 
The act of 1834 was not passed, however, till after the expiration 
of the first term, leaving a space of about four months, during 
which no patent existed. The acts of 1834 and 1839, accordingly 
contained a proviso, that all persons who had erected, or had com- 
menced erecting machines during that period, should have the right 
to run them, notwithstanding the renewal. Before the expiration 
of the fourteen years named in these acts—the patent was again 
renewed by the act of Congress of 1847, for the further term of 
fourteen years, from the expiration of this second term. 

The act of 1847 provided expressly that the renewal should 
“enure to the use and benefit of said Thomas Blanchard, his ex- 
ecutors and administrators, and to no other person whatever,” with 
certain exceptions in favor of bona fide assignees; but contained 
no proviso similar to that in the former acts, in favor of persons 
who had erected machines during what was called the free period. 
It was admitted that the defendant built his machine after the ex- 
piration of the first term of the patent, and before the first act of 
renewal of 1834; and the principal question argued by counsel 
and considered by the Court, related to the defendant’s right to 
the continued use of his machine, notwithstanding the act of 1847. 

The opinion of the Court was given by Woopsury, Judge, at the 
late term at Exeter. In giving the opinion of the Court, his Honor 
said that the complaint was for using the machine since the stat- 
ute of 1847 ;—that this statute contained no grant to persons sit- 
uated like the respondent, nor any exception to cover cases like 
his. Congress might have supposed that the use of the machine 























Blanchard v. Haynes. 83 


for fourteen years was a sufficient allowance to remunerate persons 
situated like the respondent. It conferred the same favor on as- 
signees who had bought and paid for rights under the first patent. 
But in the second renewal it gave no additional term to them 
without paying for it. That the question depended upon the con- 
struction of the above special acts, and not upon the provisions of 
the general act of March 30, 1839. It was admitted that Congress 
had the constitutional right to confer a new and further term on 
the patentee. Such cases had frequently occurred. See 4 How- 
ard 402; 9 Cranch 199; 6 Peters 240; andothercases. They had 
done so in this case by the acts of 1834 and 1839, in which the 
privilege was renewed, under which the defendant had used his 
machine, during the term thereby conferred ; that by the true con- 
struction, in the opinion of the Court, of those statutes, the rights 
and privileges thereby created in favor of free machines, were co- 
extensive only with the term of fourteen years created by them ; 
that the duration of the exemption, in the proviso of the statute, 
was limited by the duration of the term granted in the main sec- 
tion, the one being made virtually to relieve from the operation of 
the other; that the plaintiff now claimed under the act of 1847, 
which contained no grant or privilege in favor of the respondent or 
persons situated like him ; the Legislature may have supposed he 
had enjoyed privileges enough under the former acts, while they ap- 
pear to have intended to grant to the plaintiff the benefit of the 
further term provided in this act; that as to the equities of the case, 
it was proved that the free use of the machine for one term would 
amply remunerate the respondent for his expenses in building ; be- 
sides that it wassome gratification, that while this decision would 
give to the inventor and patentee, under the statute of 1847, the 
reward for his genius and expenses, which Congress appear to 
have intended, it takes away from the defendant no invention or 
patent of his own creation, and gives no use of his machine to the 
plaintiff till the defendant has been amply remunerated for any 
expenses in building his machine. 

The injunction prayed for was granted. 

M. 8. Crarxe and C. B. Goopricn, of Boston, for the plaintiff; 
Frankuin Prerce and Ricnarp F.ercuer, for the defendant. 
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CIRCUIT COURT OF THE UNITED STATES: DISTRICT OF OHIO. 
SEPTEMBER, 1848. 


[ BEFORE JUDGE M’LEAN, AT CHAMBERS. | 


A. L.. Scoviste v. Totanp ann Cuinton. 
The copy-right act embraces not only a book in its popular acceptation, but one or 
more sheets which contain original matter. 
Even one page may contain matter which required much mental effort. 


But labels used on vials and bottles to designate certain medicines, and the diseases 
cured by their use, are not books within the meaning of the copy-right act. 


They are of no value except as labels for which they are designed. 
Their publication could, by no possibility, injure the writer or author of the labels. 


If falsely applied to medicine, with the view to impose upon the public, and injure the 
inventor of the medicine, Chancery will enjoin. 

But the Circuit Court, cannot inquire in such a case, when both parties live in the 
same State. 

Under the new Patent law, the new medicine may be protected. 


Mr. Norron for the complainant; Mr. Mrrcne.z for the de- 
fendant. 


Ormion or Jupce M’Lzean. This is an application for an in- 
junction in a case of copy-right. The complainant represents 
that he is the author of a certain book termed a label, entitled and 
containing the words “ Doctor Rodgers’ Compound Syrup of Liver- 
wortand Tar. Asafe and certain cure for consumption of the 
lungs, spitting of blood, coughs, colds, asthma, pain in the side, 
bronchitis, whooping-cough, and all pulmonary affections. The 
genuine is signed Andrew Rodgers,” which he entered in 1847 in 
the Clerk’s office of the District Court of the United States for the 
District of Ohio, and in every other respect complied with the re- 
quirements of the law. That he had a large number of labels 
printed and used on bottles containing said medicinal preparation, 
from which he might and would have derived to himself great 
profit, but for the combined and illegal acts of the defendants, who, 
without his assent, caused to be published labels exactly similar 
to that which is above stated, except the omission of A. L. Scoville, 
which they have affixed to bottles containing a certain medicinal 
preparation, which they induce the public falsely to believe is the 
same as that prepared by the plaintiff. 

The medicine prepared by the plaintiff is proved to be effica- 
cious in diseases, by the affidavits of several persons. No an- 
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swer has been filed by the defendants. They insist that the label, 
the whole of which is above stated, is not a subject of copy-right. 

The first section of the copy-right act of 1831 provides that, 
“the author or authors of any book or books, &c., shall have the 
sole right and liberty of printing, re-printing, publishing and vend- 
ing, such book or books,” &c. In the sixth section is declared that 
“if any person shall, after the title of any book is recorded, &c., 
within the term of the right granted, print, publish or import a copy 
of any such book or books, without the consent of the author, he 
shall forfeit and pay,” &c. 

Is this label a book within the meaning of the statute? It 
clearly is not within the ordinary acceptation of the term book. And 
the argument is not without force that the word as used in the 
statute must be taken in its popular signification, rather than ac- 
cording to its original meaning. A book, in its popular sense, is 
understood to be a volume bound or unbound, written or printed. 
The term is derived from the Saxon word “boc,” a beech tree. 
The Latin word “liber,” book, signifies primarily bark, the bark 
being used to write on, before paper was invented. 

But the true meaning of the word book must be found, in the 
language and policy of the statute, and the judicial construction 
which has been given toit. The English statute is similar to ours. 

That a printed volume, whether it contain many or few pages, 
is a book no one denies.. But in Clementi v. Goulding, 2 Campb. 25 
32 and 11 East 244, it was held that a composition on a single 
sheet might well be a book within the meaning of the Legislature. 
Any other construction than this, it is said, would not embrace the 
papers of the “Spectator,” or “Gray’s Elegy in a Country Church 
Yard,” they having been published in sheets. The Horn book, 
known so extensively as the Infant’s book, consists of one small 
page. Lord Eldon in the case of Hogg v. Kirby, 8 Ves. 220, said 
“as to copy-right, I do not see why, if a person collects an account 
of natural curiosities, and such articles, and employs the labor of 
his mind by giving a description of them, that is not as much a 
literary work as many others, that are protected by injunction and 
by action.” 

By the 5 § 6 Vict. c. 45, 1842, it is provided, that the word 
“ Book” “shall bé construed to mean and include every volume, 
part or division of a volume, pamphlet, sheet of letter-press,” &c. 
But it seems that prior to this statute the act had been so construed. 
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If a single page shall constitute a book within the statute, it is 
difficult to say thatsuch page must contain a certain number of 
lines or sentences. A few lines or many thrown together without 
an object, and without the expression of a distinct idea, could not 
be called a book within the statute. Much mental labor may be 
concentrated on a single page, and itis supposed that no page 
which does not contain mental effort can be within the statute. 
It must be complete in itself, where a page is held to be a book, 
disconnected with other pages. 

The label which the complainant claims to be a book, refers to 
a certain medicinal preparation and was designed to be an accom- 
paniment of it. Like other labels, it was intended for no other use 
than to be pasted on the vials or bottles which contained the medi- 
cine. As acomposition distinct from the medicine it can be of no 
value. It asserts a fact that ‘“ Doctor Rodgers’ Compound Syrup 
of Liverwort and Tar,” is a certain cure for many diseases, but it 
does not inform us how the compound is made. In no respect 
does this label differ from the almost numberless labels attached to 
bottles and vials containing medicines, and directions how they 
shall be taken. 

Now these are only valuable when connected with the medicine. 
As labels they are useful, but as mere compositions, distinct from 
the medicine, they are never used or designed to be used. This 
is not the case with other compositions which are intended to in- 
struct and amuse the reader, though limited to a single sheet or 
page. Of this character would be lunar tables, sonata, music, 
and other mental labors concentrated on a single page. 

The complainant says that the label is falsely applied to a cer- 
tain medicine, which induces the public to purchase it as the gen- 
uine syrup of Doctor Rodgers, which must not only lessen the sale 
of the genuine medicine, but bring it into discredit and destroy its 
value. If the labelis thus used to practise a fraud upon the pub- 
lic to the injury of the plaintiff, there can be no doubt, that a Court 
of Chancery exercising a general jurisdiction, would restrain the 
aggressor. ‘The injury to the party, in bringing into disrepute the 
genuine medicine, would be irremediable, and would therefore be 
a proper case for an injunction. But the Circuit Court of the Uni- 
ted States cannot take jurisdiction on this ground, where both the 
parties live in the same State. 

It is the application made of the label, and not its re-publica- 
tion, which constitutes the injury. As a label, without the appli- 
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cation, it could be of no value to the defendant, as no one would 
purchase it. It might, ifcirculated, possibly attract the attention of 
the public to the medicine, and in that respect might be beneficial to 
the plaintiff. In fact the medicine is so inseparably connected with 
the label, that the latter is only valuable to identify the former. 

If the compound syrup be a new invention and is valuable, 
under the patent law, the rights of the inventor can be amply 
secured. But if the defendants were enjoined from using the label, 
it would not restrict them, no patent having been obtained by the 
plaintiff, from the use of the medicine. And if the compound be 
the same they would have a right to use it, until patented, and to 
describe it as the same compound as the plaintiff’s. Still if the 
label be a book within the statute, the plaintiff is entitled to an 
injunction. 

Every label identifies the medicine, and when it is of modern 
invention, the remarkable cures performed by its use are stated. 
Are all such labels books, and are they the proper subjects of 
copy-right? If the principle be applied to one label, it must em- 
brace all similar in character. Itappears to me thatthe statute 
will not bear this construction. The injunction is refused. 





Stave Cases. The Holly Springs (Miss.) Gazette, gives the fol- 
lowing important cases, decided in the Circuit Court. The first 
was to this effect: Two men had employed a slave without the 
consent of the master, to assist them in unloading a wagon of cot- 
ton, promising to pay the slave in liquor. The liquor was furnish- 
ed, and the boy while engaged in unloading the wagon was killed 
by a third person. Suit was brought by the owner of the slave for 
his value, against all the parties, the employers and the slayer. 
The jury gave the plaintiff a verdict for the value of the slave 
against all the defendants. 

The other was a State prosecution against a slave for stealing a 
slave. The Court, Hon. Hugh R. Miller presiding, charged the 
jury that a slave could steal a slave, and that the owner of the 
thief was responsible to the owner of the stolen slave for his value. 
The case was one of much excitement, inasmuch as negro testi- 
mony was admitted on behalf of the State to sustain the prosecu- 
tion. The jury found a verdict for the prisoner, upon the ground, 
as stated by them in rendering their verdict, that the proof for the 
prosecution was not satisfactory. 
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NOTES OF RECENT DECISIONS. 


English Chancery, April, 1848. Green v. Briggs. [17 Law J. Rep. 
n. s. Chy. 323.] ’ 
SHIP AND SHIPPING——-PART OWNER—OUTFIT AND REPAIRS—FREIGHT—MORT- 


GAGE. 

A part owner is entitled as against the other part owners to have his disbursements 
for the outfit and repairs of the ship, so far as the same were necessary and proper for 
the joint adventure, repaid to him out of the freight earned by the ship before any divis- 
ion of profits is made. 

A mortgagee of seven eighths of the ship and freight can only claim his share of the 
freight, subject to the like deductions. 


English Chancery, April, 1848. Edwards v. Saloway. [17 Law J. 
Rep. n. s. Chy. 329.] 


WILL—CONSTRUCTION——LAPSE. 

A testator bequeathed all his estate to trustees on trust to convert the same into 
money, and to invest the proceeds in government or real ‘securities, and to pay the in- 
come to his wife for her life; and from and after the death of his wife, as to a moiety 
of the trust funds, upon trust for such purposes as his wife should by deed or will ap- 
point; and he directed that, in default of appointment, the same should be received by 
her next-of-kin, as in the case of the distribution of intestates’ effects. The wife died 
in the lifetime of the testator. Held, that the bequest of the moiety did not lapse, and 
that such moiety belonged to the next-of-kin of the the wife. 


English Common Pleas, May, 1848. Valpyv. Sanders. [17 Law 
J. Rep. n. s. C. P, 249.) 


TROVER—CONVERSION——CONTRACT, AFFIRMATION OF——-BANKRUPTCY. 

After an act of bankruptcy, committed by A, the plaintiffs, who were subsequently 
appointed assignees, directed A’s shop to be kept open as usual. The defendants, with 
notice of the act of bankruptcy, purchased goods at the shop, which were delivered to 
them on the 28th of February, and the plaintiffs were appointed assignees on the 24th 
of March. Applications were made on the 9th and 23d of April to the defendants, by 
the direction of the plaintiffs, as assignees, for payment for the goods supplied on the 
28th of February, and a formal demand of them was made and refused on the 14th of 
May. Held, that the above facts furnished no evidence of an affirmation by the as- 
signees of a contract of sale, and that the defendants were liable in trover. 


English Common Pleas, May, 1838. Doe d. Lordy. Crago. [17 L. 
J. Rep. n. s. C. P. 263.) 


EJECTMENT—NOTICE TO QUIT—YEARLY TENANCY—PRESUMPTION FROM PAY- 


MENT OF RENT——DEMISE FOR LIVES——PAROL EVIDENCE. 
In ejectment, to prove the grant of a new lease, a witness was called, who deposed to 
a conversation which took place fourteen or fifteen years back, with the owner of the 
property in dispute, under whom the lessor of the plaintiff claimed, in which conver- 
sation such owner admitted the premises had been re-leased, without stating the term, 
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lives, rent, or any other particulars. Held, that such evidence could not be made 
available as proof of a new lease having been granted. 

Where payment of rent unexplained would ordinarily imply a yearly tenancy, it is 
open to the payor or receiver of such rent to prove the circumstances under which such 
payment was made, for the purpose of repelling snch implication. 


English Chancery, April, 1848. Rowland v. Morgan. [17 Law J- 
Rep. n. s. Chy. 339.] 


WILL—HEIR-LOOMS—INALIENABLE ESTATE TAIL. 

The Earl of A., by his will, reciting that he was seized of an inalienable estate tail, 
settled by Act of Parliament, and also of divers purchased estates, which it was his inten- 
tion to give to his eldest son, to descend with the title, devised all his said purchased 
estate to trustees, to the use of his eldest son for life, with remainder to the use of such 
person or persons as might be next entitled upon such son’s decease to the family settled 
estates, in such order and course successively, and for such estates, and subject to such 
powers, &c., as were expressed in the act settling the family estates. The testator then 
bequeathed to his said son, all his gold and silver plate, pictures, &c., to be held as heir- 
looms, and directed his executors to make an inventory of the same. By a codicil, the 
testator declared, that in addition to the articles and things by his will made heir-loom, 
certain other specified chattels should be considered and taken to be heir-looms, and he 
thereby gave and bequeathed them to his executors, as heir-looms in his family, and 
directed his executors to make an inventory of the same. Held, that the bequest of the 
specified chattels was direct, and that they vested absolutely in the first taker. 


Court of Queen’s Bench, Feb. 1848. The Queen v. The Archbishop 
of Canterbury, in the matter of Dr. Hampden. [17 Law J. Rep. 
n.s. Q. B. 252.) 


ECCLESIASTICAL LAW-—BISHOP, CONFIRMAMION OF. 

Under the 25 Hen. 8 c. 20, s. 5, after an election of a Bishop by the Dean and Chap- 
ter of a Cathedral Church, by virtue of a conge d’elire and letters missive, the person 
so elected is to be reputed and taken by the name of the Lord elected of the see, and the 
King is thereupon to issue letters patent to the Archbishop, commanding him to confirm 
the said election, and to invest and consecrate him, and if he fail to do so for twenty 
days, he is to incur the penalties of a premunire. Held, by Lord Denman, C. J., and 
Erle, J., that the Archbishop, acting merely ministerially, is bound to confirm the 
Bishop elect, and that he has no authority to hear any opposition advanced against the 
person so elected: per Patteson, J., and Coleridge, J., that confirmation is a judicial act, 
which the Archbishop is to conduct according to the principles of the canon law, and 
that parties opposing are entitled to appear in his Court and enter their objections. 

Held, also, per Patteson, J., and Coleridge, J., that the opposers not having been al- 
lowed to appear and be heard, there was a declining of jurisdiction by the Archbishop, 
for which a mandamus would lie. 


Court of Queen’s Bench, June, 1848. Ryanv. Sams. [17 Law J. 
Rep. n. s. Q. B. 271.] 


PRINCIPAL AND AGENT—CONTINUING AUTHORITY—BARON AND FEME—LIA- 


BILITY. 


The liability of a defendant who has cohabited with a female not his wife, and has 
allowed goods to be supplied at her residence on his credit, continues until the parties 
supplying the goods have been informed of the termination of such connexion. 


Vou. I. n. s—No. 2. 12 
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Exchequer of Pleas, June, 1848. Murray v. Mann. [17 Law J. 
Rep. n. s. Ex. 256.] 


FRAUD—PRINCIPAL AND AGENT-——MONEY HAD AND RECEIVED. 

Any false statement, knowingly made for the purpose of inducing a party to enter 
into acontract, is fraud in law. 

Fraud in one contracting party does not render the contract void, but only defeasible 
at the option of the other contracting party. 

Money had and received by an agent under such a defeasible contract, ceases to be 
had and received to the use of the principal when the contract is defeated; and the 
agent may show this as a defence against the principal, though the fraud was entirely 
his, and the principal was innocent of it. 


Exchequer of Pleas, June,1848. Cook and Farquhar v. Seeley and 
another. [17 Law J. Rep.n. s. Ex. 286.] 


CONTRACT, PRIVITY OF——PRINCIPAL AND AGENT——PARTNERS—BANKER— 


PARTIES. 

There is a general sufficient privity of contract to maintain an action if the party 
actually making the contract with the defendant was acting for the plaintiff, and in- 
tended at the time to make the contract for him, though the defendant was not aware 
that the contract was made for the plaintiff. 

The name in which the contract is made is prima facie evidence of the party for 
whom the contract was made; but it is not conclusive, except by the custom of trade in 
the case of bills of exchange. Therefore, where two plaintiffs sue on a contract be- 
twéen them and the defendants as bankers, and it appears at the trial that the bank ac- 
count was opened in the name of one only of the plaintiffs, it is competent for the 
plaintiff to prove that the account was opened on behalf of them both; and it is suffi- 
cient to maintain the action if it is proved that the plaintiff, who actually opened the 
account at the time intended it to be the account of the two, without showing that the 
defendants had before the action any notice that he had so intended. It lies on the 
plaintiff to prove this intention affirmatively; and the fact that the plaintiffs were part- 
ners, and that the money paid into the account belonged to the partnership, is not alone 
sufficient evidence to go to the jury that the contract was intended to be made on behalf 
of the two. 


Supreme Court of Massachusetts. Commonwealth v. Eastman et al. 


CONSPIRACY——EVIDENCE——CRIMINAL PRACTICE. 

A motion to quash an indictment is a matter within the discretion of the Court, and 
only to be sustained in case the Court should be satisfied that no finding of the jury 
upon such indictment could be sustained. 

Whether a demurrer to an indictment for a misdemeanor, in Massachusetts, involves 
the whole merits of the case, so that the defendant cannot plead over in case of a de- 
cision unfavorable to him—quere. 

Letters coming from the custody of an insolvent’s assignee, purporting to be ad- 
dressed to the insolvent, are not to be received as evidence against him, of facts stated 
therein, but only, if sufficiently connected with the insolvent in the first instance, of the 
fact of such statements having been so addressed to him, in order to show his further ac- 
tion thereon. 

A party’s action upon written communications addressed to him, though admissible 
as evidence against him, in the nature of a confession or admission of the truth of 
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those statements, is not entitled to the same weight as his action in reference to com- 
munications made orally. 

An estimate not under oath, signed by two appraisers, is not admissible as their joint 
appraisement, unless both are called to testify to it. 

On the trial of conspirators, for conspiring to cheat, it is competent to show their 
general credit, and ability to purchase upon trust. 

So, evidence is admissible of other transactions in the way of purchases at or about 
the time of the acts laid in the indictment, than those acts, for the purpose of proving 
their criminal intention. 

So, of their drawing against bills of lading, purporting to show consignments of 
goods, when no such goods were owned by them at the time of filling out and forward- 
ing such bills. 

It is within the discretion of the Court to permit a prosecuting officer, after closing 
his case in evidence, to cross-examine a defendant’s witnesses to points not sufficiently 
proved in his opening. 

Letter-press, or copying-machine copies of letters are not admissible as standards of 
comparison, from which the jury may infer whether a disputed signature, or written 
writing, is that of a defendant. 

The discharge of one of several co-defendants, or the permitting his case to go first 
to the jury, in order that he may become a witness for the others, is a discretionary 
matter with the Court, where there is any evidence tending to criminate such defen- 
dant. 

Where, on the trial of an indictment for conspiring to cheat, the substantial proof 
consisted of showing the defendants’ insolvency at the time of making large purchases for 
cash, unaccompanied with any representation of ability to pay, or false pretence or arti- 
fice to induce credit, an instruction, “that if the defendants were at the time so deeply 
insolvent, that they could have no reasonable expectation of paying for the goods in 
the ordinary course of their business, they committed an offence against the insolvent 
law, which might be the subject of an indictment for a criminal conspiracy,” was held 
erroneous. 

Held, further, that the correct instruction should have been no more favorable to 
the defendants, than for the jury to inquire, “ Whether they made the purchases in 
question, without expecting to pay for them, and not intending to pay for them.”’ 

The test of the reasonable expectation of a party, is not a just one in criminal matters: 
it should be of good or bad intention, and not of a mistake in judgment. 

A sale “for cash,’’ where the goods are parted with by the vendor without insisting 
upon payment upon delivery, supposing no false pretence or representation to be used 
by the purchaser to obtain possession of them, is in law a sale upon credit, so far as re- 
lates to the question of fraud or criminal liability of the purchaser. 

An indictment for a conspiracy to effect an object, not criminal in itself, should gene- 
rally set out the means by which the conspiracy is designed to be carried out. 

An indictment for a conspiracy to cheat, held bad, which only charged that three de- 
fendants, (with circumstances of time, place, and recital of evil intention,) “unlawfully 
conspired, combined, confederated and agreed together, one P. S. to injure, cheat and defraud 
of his property, merchandize, goods and chattels.”’ 


SELECTIONS FROM 11 MISSOURI REPORTS. 


Supreme Court of Missouri. Perrin v. Claflin. [11 Missouri Rep. 13.] 
P brought an action of trespass de bonis asportatis against C, to recover the value of 
certain goods seized under an attachment against one S. 
On the trial, the plaintiff proved that his goods had been taken by the sheriff, under a 
writ of attachment, issued in favor of the defendant, against S. After the seizure the 
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plaintiff interpleaded in the attachment suit, claiming the goods seized as his property; 
and the defendant appeared and defended against the interpleader. Held, that the con- 
duct of the defendant, in appearing and defending against the interpleader, was evi- 
dence of his assent to the seizure by the officer, and that such subsequent assent would 
render him liable in trespass. 


Supreme Court of Missouri. Steamboat Western Belle v. Wagner. 
[11 Missouri Rep. 30.] 


A Steamboat which sinks a Flatboat, cannot be made liable therefor solely on the 
ground that she was not at the time running in the main channel of the stream. There 
must be some negligence on the part of the officers of the Steamboat, to render her 
liable. 


Supreme Court of Missouri. Field v. Citizens’ Insurance Company. 


[11 Missouri Rep. 50.] 

An insurance, declared to be “ upon the freight bill’? of a Steamboat, is an insurance 
that the boat shall earn freight; and the insurer is responsible if the boat, by reason of 
a disabling accident to her hull, fail to earn freight, and abandon the freight bill. 

Where, however, after such an accident, the cargo was reshipped on other boats, and 
the insurer signed a paper, at the request of the insured, agreeing to be bound by the 
policy, by the transfer of the same to the boats on which the cargo was reshipped; it 
was held that this was a transfer of the policy to the boats on which the re-shipment 
took place, and operated as a release of the liability of the insurer under the policy, for 
the injury by which the insured lost the voyage. 


Supreme Court of Missouri. Hawthorn v. City of St. Louis. [11 
Missouri Rep. 59.] 

A public municipal corporation cannot be held as garnishee of one of its officers, in 
respect of money due him as a part of his official salary. 


Supreme Court of Missouri. City of St. Louis v. Bentz. [11 Mis- 
sourt Rep. 61.] 


The charter of acity giving power “to regulate the police of a city,’’ authorizes the 
city authorities te pass an ordinance to punish vagrants. Such ordinance does not con- 
flict with a general law of the State, providing for the punishment of vagrants. 


Supreme Court of Missouri. Gleim v. Steamboat Belmont. [11 Mis- 
sourt Rep. 112.] 


If a barge becomes necessary in navigating a Steamboat, and one is hired for that 
purpose, it will be considered as a material furnished for her equipment, for the hire of 


which she will be liable. 


Supreme Court of Missouri. Walsh v. Mathews. [11 Missouri R. 131.] 


A devise of real estate by a husband to his wife, “for and during her natural life or 
widowhood,” is not in restraint of marriage, so as to render the condition invalid. The 
estate so devised is terminated by the widow’s second marriage. 


Sup. Court of Missouri. Cox v. Beltzhoover. [11 Missouri R. 142.] 
The term “heir’’ is not always used in law as denoting a person whose ancestor is 
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dead; but it may be, and often is, used to denote the heir apparent or presumptive of a 
person living. Therefore, where A made a note which contained a promise “to pay the 
heirs of B’’ a certain sum, it was held that achild and presumptive heir of B might 
maintain an action on the note during the lifetime of B. 

In this case the Court adopted in extenso the case of Lockwood v. Jessup, 9 Conn. Rep. 
272. 


Supreme Court of Missouri. Metcalf et al. v. City of St. Lows. [11 
Missouri Rep. 102.] 


The charter of the city of St. Louis conferred on the City Council power “to make 
regulations to prevent the introduction of contagious diseases into the city; to make 
quarantine laws for that purpose, and enforce the same within ten miles of the city.” 
Held, that this was not a delegation of the law-making power, granted by the Constitu- 
tion to the Legislature; and that an ordinance, passed for the purpose of preventing the 
introduction of contagious diseases, was not inconsistent with that clause of the Con- 
stitution which declares that “the Legislative power shall be vested in the General As- 
sembly.” 


Supreme Court of Missouri. Chouteau & Valle v. Steamboat St. An- 
thony. [11 Missouri Rep. 226.] 


Suit brought to recover a sum of money in bank notes, which the master of the boat 
agreed to carry for the plaintiffs, from St. Louis to Pell’s Landing, on the Ohio River, 
and to deliver the same to one William Pell, and which was not delivered. Held, 

1. That common carriers may be carriers of money as weil as goods. 

2. That being prima facie liable for the carriage of bank bills, it was necessary for 
the complainant against the boat to set forth any express agreement for compensa~- 
tion. If the carrier be in the habit of transporting goods for hire, the agreement to 
pay the usual freight is implied by the delivery of the goods to him. 

3. That the contract was not the individual contract of the master, but was binding 
on the boat; unless, by the usage of trade, or by the particular custom of the boat, 
known to the plaintiffs, it was regarded otherwise. 

4. That it is not a violation of the Act of Congress, for a boat to take a letter con- 
taining bank notes, if the contents of the letter relate only to the remittance of the 
notes; and in the absence of proof, they will be presumed to relate thereto. 














MISCELLANEOUS. 


Grimke on Free Institutions. * We learn from the preface that this work was com- 
menced in 1840, and finished eighteen months ago. It therefore embodies the labor 
and thought of about six years of the author’s prime, presented in a very well printed 
octavo of 544 pages. The writer of this notice was a great admirer of Judge Grimke’s 
style as an essayist, long before his elevation to the Supreme Bench of the State. In 
that position, he certainly did not enhance his reputation. His charges to the jury 
were sometimes singularly involved and confused; and his written opinions, though 
abounding in law learning, were very far from being models of perspicuity and con- 
densation. When, therefore, he resigned his Judgeship, to devote his whole time to the 
composition of this work, we thought he wisely consulted his fame, as well as his intel- 
lectual habitudes and tastes. And such is our opinion now, after enjoying a perusal of 
the work. It is written in a free, animated, and often very condensed and vigorous 
style, and illustrated throughout by the most instructive historical references. It was a 
bold attempt for any man to treat upon such a theme, so soon after the masterly effort 
of De Tocqueville, who semed to have left little even for the gleaner, where he had 
reaped. But Judge Grimke acted wisely in not being deterred by such a consideration; 
for his views strike us with the same feeling of freshness and originality, as if the “ De- 
mocracy in America” had not been written. And while there is much in the extreme 
radicalism of many of the doctrines, from which we entirely dissent, we can neverthe- 
less do justice to the ability with which they are presented and enforced. There is one 
topic, which comes so entirely within the scope and objects of this journal, that we feel 
at liberty to indulge ourselves in the pleasure of quotation. The following extracts, 
which are from the seventh chapter of the third book, entitled “The Judicial Power,”’ 
will serve to illustrate the style of writing and mode of thinking of the learned author, 
and at the same time, the grounds upon which any one inclined to conservatism, would 
be compelled to dissent from many of his conclusions. 

P.S. Want of space compels us to defer these extracts until the next number. 


Counterfeiting Coin. We take the following from the Cincinnati Times: 

An important legal decision was made by Judge M’Lean, of the United States Su- 
preme Court, yesterday, in the case of counterfeiters of American coin. The parties 
were examined by the Mayor, and committed to jail for trial in default of bail. At 
this stage of the proceedings, a process was issued by the United States Judge, for the 
defendants, Rogers and Lovell, with a view of quashing the proceedings by the State 
authorities ; but Judge M’Lean decided that the State Courts have concurrent jurisdic- 
tion with the United States Courts in this and like cases, in accordance with a decision 
already made by the Snpreme Court, although previous to this decision he had, indi- 
vidually, entertained a contrary opinion. 

This is the first case which has arisen, we learn, since the decision of the Supreme 
Court referred to, or the second, in fact. The rationale of this decision is, that the of- 
fence charged is equally an offence against the State and the Federal authority; and 
that, as a man can be tried but once for the same crime, whichever authority first 
assumed jurisdiction in the premises, had then plenary power over the case. 

Counsel for the defence, Fessenden & Brown. 





* “Considerations upon the Nature and ey of Free Institutions. By Frep- 
erick Grimke. Cincinnati, H. W. Derby & Co., Publishers: New York, A. S. Barnes 


& Co. 1848.” 
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Curtis on Patents. Ina former number we adverted to the fact that Geo. T. Curtis, 
Esq., had promised the profession a treatise on the law of Patents. Since that time we 
have been favored with afew specimen sheets of the work: they show it to be what we 
had a right to expect from the high character of the author. 


English Chancery Reports, Vol. 19. We have the 19th volume of the re-publication 
of the English Chancery Reports from thepress of Banks, Gould & Co. This volume 
contains the cases reported in 1 Phillips, determined in the years 1841,-2,-3,-4,-5,-6 
and 7, by Lords Chancellors Lyndhurst and Cottenham, with notes and references to 
both English and American decisions,by Mr. Dunlap. It is a valuable book, containing 
decisions of great interest to the profession, with learned notes, and should be found in 
the library of every lawyer at all interested in equity practice. The mechanical execu- 
tion of the work is in the best style. It is for sale at the Law Book Stores of J. F. De- 
silver, Bradley & Anthony, and H. W. Derby & Co., of this city. 


Eloquence of the Bar.—Whiteside’s Defence of O’Brien. The following are some of 
the last paragraphs of the admirable peroration : 

Bitter disappointment has crushed his ardent hopes ; but a preliminary constitution 
he wished and meant to have given to Ireland. No man’s property would he have 
touched—no law of God or man would he have broken. He was misled into the delusion 
that Ireland’s gentry were qualified for freedom. Loved by those who knew him, 
generous, disinterested, utterly unselfish through life, humane and tender hearted—he 
now stands at the bar of his country, to answer for having meant to kill the Queen, 
and subvert the constitution which in heart he adores. His true offence is, that he 
courted for you what is England’s glory, and blessing and pride. Deeply he may have 
erred in pursuit of this darling object—will you avenge his misdirected patriotism by a 
dreadful death ? 

You may do so, and no earthly inducement will tempt me to say—if you pronounce 
the awful sentence of guilty—that yon have not given the verdict conscience com- 
manded. If his countrymen condemn my client, he will be ready to meet his fate with 
the faith of a Christian, and with the firmness of a man. The last accents of his lips 
will breathe a prayer for Ireland’s happiness, Treland’s constitutional freedom. The 
dread moment that shall precede his mortal agonies will be consoled, if through his suf- 
ferings and his sacrifice some system of Government shall arise—which I aver has 
never existed—just, comprehensive, impartial, and, above all, consistent, which may 
conduct to wealth, prosperity and greatness, the country he has loved, not wisely, per- 
haps, but too well. 

Would to God, Mr. Smith O’Brien, were my only client. The future happiness of 
an‘ honorable, ancient, loyal family is here at stake—the Church, the Bar, the Senate 
can furnish relatives near and dear to this unhappy gentleman, who, although they 
differ in political opinion, have hastened to give to him brotherly consolation this mel- 
ancholy day. Ireland has been the scene of their benevolent exertions—the source of 
their joys, their pride ; her misery has been their affliction, her gleams of prosperity 
their delight. With bolder hearts, should you consign the prisoner to the scaffold, they 
must henceforward struggle on through a cheerless existence, laboring in sorrow for 
the country they love. 

A venerable lady, who has dwelt amid an affectionate tenantry, spending her income 
where it was raised, diffusing her charities and her blessings around, awaits now, with 
trembling heart, your verdict. Ifa verdict consigning her beloved son to death—that 
heart will quickly beat no more. Alas! more dreadful still—six innocent children will 
hear from your lips whether they are to be stripped of an independence which has de- 
scended in his family for ages—whether they are to be driven fatherless and beggared, 





a 
1 
2 
% 
5 
4 
: 
+ 








96 Miscellaneous. 


upon the world, by the rigor of a barbarous and cruel law—whether they are to be re- 
stored to peace and joy, or plunged into the uttermost depths of black despair. There 
is another that clings to hope—hope, may be it blessed, in you! Her life’s blood 
would be gladly shed to save the object of her youthfui affections—you would not con- 
sign her to an untimely grave ! 

In acase of doubt, at the very worst, let a father’s pity be awakened—a husband’s 
love be moved. Let Justice be administered—but Justice in Mercy. In no pitiful 
strains do I seek compassion for my client, even in a caseof blood. I ask it solemnly 
in the spirit of our free Constitution—in accordance with the rooted principles of our 
Common Law. This is a cause between the Subjectand the Crown, wherein these 
great principles might shine out in glorious perfection. A verdict of acquittal in ac- 
cordance with this Divine doctrine will not be a triumph over the Law, but the triumph of 
the Law. When the Sovereign seals, by her coronation oath, the great compact be- 
tween the People and the Crown, she swears to execute, im all her judgments, Justice in 
Mercy. That same Justice you administer—no rigorous, remorseless, sanguinary code 
—but Justice in Mercy. 

Where, as here, the crime consists in the intent of the heart, and you can believe that 
intent not treasonable, or even doubtful, then, by the solemn obligation even of coldest 
duty, you should yield to mercy. As you hope for mercy fromthe Great Judge, 
grant it this day. The awful issues of life and death are in your hands—do justice in 
mercy. The last faint murmur on your quivering lips will be for mercy, ere the im- 
mortal spirit shall wing ite flight to, I trust, a better and brighter world. 


Court of Reconciliation. The following account is contained in the Appendix to Sen- 
ator Benton’s recent letter to the people of the new Territories: 

The “Court of Reconciliation,’’ as established in Norway, is thus described by a late 
American traveller: In every School district, the freeholders elect a Justice of the 
Court of Reconciliation. Every lawsuit must first be brought before this Justice, aud 
by the parties in person, as no lawyer or attorney is allowed to practise in this Court. 
The parties appear in person, and state their mutua! complaints and grievances at 
length, and the Justice carefully notes down all the facts and statements of the plaintiff 
and defendant, and after due consideration, endeavors to arrange the matter, and pro- 
poses for this purpose, what he considers perfectly just and fair in the premises. If his 
judgment is accepted, it is immediately entered in the Court above, which is a Court of 
Record; and if it is appealed from, the ease goes up to the District Court upon the evi- 
dence already taken in writing, by the Justice of the Court of Reconciliation. No other 
evidence is admitted. If the terms proposed by the Justice are pronounced to be just 
and reasonable, the party appealing has to pay the costs and charges of appeal. More 
than two thirds of the suits commenced are settled in the Court of Reconciliation, and 
of the remaining third not settled, not more than one tenth are ever carried up. 


Serjeant Davy was once accused of having disgraced the Bar by taking silver from a 
client. “TI took silver,’’ he replied, “because I could not get gold; but I took every 
farthing the fellow had in the world; and I hope you don’t call that disgracing the pro- 
fession.”” 


Answers for the States. We have received two sets of answers for Kentucky, and 
one for Iowa, and are promised answers for Virginia and Illinois. We hope hereafter 
to have one set for every number until the series is completed. 
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